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Court of Appeals of the District of Columbia 

No. 5221. 

Wardman Construction Company, Inc., a Body Corporate, 

Appellant, 

vs. 

i 

Edmund J. Flynn. j 

a Supreme Court of the District of Columbia. 

i 

At Law. 

No. 73086. 

Edmund J. Flynn, Plaintiff, 
vs. 

Wardman Construction Company, Inc., a Body Corporate, 

Defendant. 

United States of America. 

7 i 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the 
District of Columbia, at the City of Washington* in said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had in the above-entitled 
cause, to wit: j 

1 Declaration. 

Filed Apr. 13, 1927. j 

j 

In the Supreme Court of the District of Columbia. 

No. 73086. 

Edmund J. Flynn, Plaintiff, 
vs. 

Wardman Construction Company, Inc., a Body Corporate, 

Defendant. 

The plaintiff, Edmund J. Flynn, sues the defendant, 
Wardman Construction Company, Inc., a body corporate, 
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WARDMAN CONSTRUCTION CO. VS. E. J. FLYNN. 


doing business in the District of Columbia and maintaining 
an office therein, for that heretofore, to-wit, on or about the 
16th day of December, 1925, the defendant, Wardman Con¬ 
struction Company, Inc., a body corporate, by and through 
its duly authorized and designated officer, appointed the 
plaintiff exclusive agent for the sale of certain apartments in 
premises known and described as “2801 Adams Mill Hoad, 
Northwest,” in the District of Columbia, said apartments 
in said building to be sold on the co-operative basis, and 
the defendant then and there promised to pay to this plain¬ 
tiff a commission of live per cent upon the full sale price of 
each of said apartments so sold; that thereupon, plaintiff 
devoted his time and endeavors in the selling of said apart¬ 
ments, in accordance with said appointment, and as a result 
thereof the plaintiff sold the various apartments more fully 
described in the particulars of demand hereto annexed, at 
the prices indicated therein; that by reason of the 
2 premises the defendant then and there became in¬ 
debted to the plaintiff in the sum of Ten Thousand 
Four Hundred Forty-five ($10,445) Dollars, as more fully 
set forth in the particulars of demand hereto annexed; that 
the defendant thereafter remitted to the plaintiff certain 
payments, more fully set out in said particulars of demand, 
and also became entitled to certain credits, also referred to 
in said particulars of demand; that after allowance of all of 
said credits and payments received by the plaintiff, the de¬ 
fendant became and was indebted to the plaintiff in the sum 
of Sixteen Hundred Eighteen Dollars and Fiftv-one Cents 
($1,618.51), as more fully appears from the particulars of 
demand hereto annexed; that frequent demand has been 
made upon the defendant for the said sum of Sixteen Hun¬ 
dred Eighteen Dollars and Fifty-one Cents ($1,618.51) but 
the defendant has not paid the same or any part thereof, 
either to the plaintiff or his agents duly authorized. 

Wherefore, plaintiff brings this suit and claims of the 
defendant the sum of Sixteen Hundred Eighteen Dollars 
and Fifty-one Cents ($1,618.51), with interest from the 15th 
dav of August, 1926, besides costs. 

GODFREY L. MUNTER, 

Attorney for Plaintiff. 


(Here follows tabulation marked pages 3 and 4.) 



I 


PARTICULARS OP DEMAND. 


Vardman Construction Co., Inc., 

to 

Edmund J. Flynn, Dr* 


To Commission on: 


#406 - 

Julia Amies 

$6000.00 

e 5 % 

$300.00 

309 - 

Charles S. Baum 

4100.00 

n 

IT 

205.00 

311 - 

n » n 

8650.00 

n 

ff 

432.50 

106 - 

E. Louise Belcher 

6000.00 

n 

If 

300.00 

407 - 

R. 8. Billheimer 

5350.00 

ft 

If 

267.50 

403 - 

Mrs. A. Carl 

5300.00 

n 

II 

265.00 

112 - 

R. E. Goldsby 

6500.00 

ft 

H 

325.00 

208 - 

Annie U. Davis 

4300.00 

TT 

If 

215.00 

304 - 

C. Francis Dunmore 

7350.00 

tt 

If 

367.50 

401 - 

Henry C. Flynn 

8350.00 

If 

If 

417.50 

302 - 

Edmund J. Flynn 

13050.00 

ff 

ft 

652.50 

405 - 

Carroll Gray 

5550.00 

ft 

If 

277.50 

409 - 

Marie H. Heath 

3950.00 

ft 

It 

197.50 

410 - 

B. L. Jarman 

6500.00 

ft 

If 

325.00 

412 - 

n ••»* tt 

6500.00 

ff 

ff 

325.00 

102 - 

Charlotte Johnston 

4350.00 

ft 

If 

217.50 

108 - 

Edna R.. Jackson 

4100.00 

ft 

ft 

205.00 

101 - 

Denton Ledford 

8350,00 

ft 

If 

417.50 

109 - 

Laura Lindley 

3900.00 

tt 

If 

195.00 

201 - 

Dr. W. W. Maull 

8700.00 

ft 

n 

435.00 

408 - 

Emily H. Marshall 

4100.00 

n 

n 

205.00 

104 - 

It. Ms. Mason 

5000.00 

ft 

it 

250.00 

411 - 

Robert Muldrow 

8300.00 

ft 

it 

415.00 

206 - 

Carrie Nee&ham 

6200.00 

tt 

it 

310.00 

312 - 

Charles Peterson 

6700.00 

n 

it 

235.00 

202 - 

Bird E. Rynex 

6500.00 

ft 

if 

325.00 

306 - 

S. J. A H. B. Raymond 

6200.00 

ft 

if 

310.00 

111 - 

Thos. E. Snyder 

8300.00 

tt 

it 

415.00 

404 - 

Margaret Banner 

5000.00 

ft 

'm 

250.00 

212 - 

E. S. Whitcomb 

6700;00 

tt 

it 

335.00 

402 - 

E. S. Whitcomb 

6300.00 

tt 

w 

315.00 

209 - 

Wayne B. Wheeler 

4100.00 

n 

it . 

205.00 

211 - 

ff ft it 

8650.00 

if 

n 

432.50 


110,445.00 
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By Deposit on #301 - 2. J. Flynn 
* * 401 - H. C. Flynn 

Floor* in 301 
Lavatories 301 
Rang© 301 

Painting #3018 Porter St* 
Papering * " " 

Tiling in #301 
Part Cheok 5/18/26 ($2000.) 
Check 6/14/26 
4 7/15/26 

Balanoe due E. J. Flynn 


$2610.00 

1670.00 

20.00 

57.50 

28.50 
42.96 

29.50 
287.17 

80.86 

2000.00 

2000.00 

1618.51 


$10,445.00 


$10,445.00 


AFFIDAVIT OF EDMUND J, FLYNN. 

♦ * * * i 

DISTRICT OF COLOMBIA, aa: 

Edmund J. Flynn, being first duly sworn according to 
lav, on oath deposes and says that he Is the plaintiff herein and 
has personal knowledge of the facts herein stated and is entitled 
to reoover of the defendant the full sum of Sixteen Hundred Eight¬ 
een Dollars and Fifty-one Cents ($1,618.51), exclusive of all set¬ 
offs and just grounds of defense. 

The facts underlying the. plaintiffs claim are that 1 on 
or about the 16th day of December, 1925, the defendant corporation, 
acting by and through its duly authorized agents and officers; in 
the premises, appointed this plaintiff exclusive agent for the 
sale of certain apartments in a certain building known as "2801 
Adams 1U11 Road, Northwest?,in the City of Washington, District 
of Columbia; that thereafter the plaintiff devoted all his skill 
and best efforts to the selling of the said apartments in s aid 
building, in accordance with said appointment, and as a result 
thereof this plaintiff sold thirty-three (33) apartments in the 
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WARDMAN CONSTRUCTION CO. VS. E. J. FLYNN. 3 

j 

5 said building at the prices indicated in the particu¬ 
lars of demand, to the persons therein mentioned; 

that the defendant agreed to pay to the plaintiff a commis¬ 
sion of five per cent upon the gross selling price of the said 
apartments, said commission amounting in all to Ten Thou¬ 
sand Four Hundred Forty-five ($10,445) Dollars, as more 
fully referred to in particulars of demand hereto annexed; 
that thereafter the plaintiff received from the defendant 
the sums of money indicated in the particulars of demand, 
on account of the said commission, and the plaintiff also 
became entitled to certain credits by reason of certain pur¬ 
chases made by the plaintiff in said building and certain 
improvements made by the defendant on account of this 
plaintiff, as more fully appears from the particulars of de¬ 
mand hereto annexed and prayed to be read and considered 
as part hereof; that after making due allowance for the 
said checks and credits, the defendant became and was in¬ 
debted to the plaintiff in the full sum of Sixteen, Hundred 
Eighteen Dollars and Fifty-one Cents ($1,618.51), as more 
fully appears from the particulars of demand hereto an¬ 
nexed, said sum of Sixteen Hundred Eighteen Dbllars and 
Fifty-one Cents ($1,618.51) being the balance due plaintiff 
from the defendant after making all of said allowances and 
credits; that frequent demand has been made upon the de¬ 
fendant for the payment of said sum of money but the 
defendant has not paid the same or any part thereof, either 
to the plaintiff or his agents duly authorized. 

EDMUND J. FLYNN. 

GODFREY L. HUNTER, j 

At torney for PIaintiff. j 

Subscribed and sworn to before me this 10th day of 
March, 1927. 

[seal.] LORA JOHNSON, 

Notary Public, D . C. 

6 Bill of Particulars. 

Filed May 4, 1927. i 

# # # # # # I # 

j 

Now comes the defendant and for Bill of Particulars files 
herewith and attached hereto statement of its account 
against the plaintiff, showing each item with which he is 
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charged and each item with which he is credited, and a bal¬ 
ance due to the defendant of $105.82. 

DANIEL T. WRIGHT, 
PHILIP ERSHLER, 

Attorneys for Defendant. 

(Here follows tabulation marked pages 7, 8, 9, 10, 11, 

and 12.) 

13 paragraphs is immaterial and irrel-vant and incom¬ 
petent to the issues in the case. 

(2) That the material therein contained is not in anywise 
responsive to the claim of the plaintiff. 

(3) For other reasons apparent upon the record. 

GODFREY L. HUNTER, 

Attorney for Plaintiff . 

Daniel Thew Wright, Esq., 

917 15th St. N. W.: 

Please take notice that the aforegoing motion has been 
calendared for hearing for next Friday, November 4, 1927, 
at 10 o’clock a. m. 

GODFREY L. HUNTER, 

Attorney for Plaintiff. 

Supreme Court of the District of Columbia. 

Friday, November 4, 1927. 

Session resumed pursuant to adjournment: Mr. Justice 
Jennings Bailey, presiding. 

###**## 

Upon consideration of plaintiff’s motion filed herein to 
strike out certain parts of defendants Bill of Particulars, it 
is ordered that so much of said motion as is directed to the 
first five pages of said Particulars, be, and the same are 
hereby, granted, and balance of said motion be overruled. 
Thereupon, on oral application of defendant, it is further 
ordered that leave to defendant to amend its affidavit herein 
filed, be, and the same is hereby, granted. Whereupon, it 
appearing to the Court that the defendant has filed a copy 
of its pleas and Bill of Particulars, it is ordered that the 
original of said plea and particulars be filed in lieu 

14 thereof. 


April 15, 1927 


Mr. S. J. Flynn 


In account with 

WARIMAH CONSTRTX/TION CO.. Inc. 

To Commissions 55 M street, N. 

Follows: 


Joim G. Bell 405 
James W. Clark 204 
Marlory B. Elder 108 
M. Elizabeth Fowler 508 
Adelia M. S. Forrester 207 
E. J. Flynn 202 
John 1. Harper 405 
Emily M. Hunter 106 
Dena M. Kingsley 205 
Samuel R. Keene 550 
Viola R. King 409 
Lulu V. Lawson 406 
Walter S. Lephew 104 
Margaret Meredith 204 
Charlotte Moakler 208 
Gpy Morgan 209 
Fred Mangller 401 
Hugh M. Purcell 407 
Rowena F. Roberts 408 
Charles H. Ryan 402 
Whitney Beale Bead 509 
Crawford J. Smith 105 
David R. Steele 307 
Myrtle E. Stephenson 302 
Sarah A. Stanford 306 
Paul Serene 109 
John H. Tench 206 
Ruth Plummer White 404 
Frsmk S. Zappula 107 


W. , as 


$3900.00 
4050.00 
4100.00 
2900.00 
4150.00 
4700.00 
7300.00 
5600.00 
4200.00 
4050.00 
5050.00 
5550.00 
3950.00 
3950.00 
3000.00 
5400.00 
7500.00 
3850.00 
2800.00 
4350.00 
5200.00 
4050.00 
4000.00 
4500.00 
5600.00 
4000.00 
5800.00 
3800.00 i 
4000.00 

$136,900.00 $6545.OC 
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£• J. Flynn 


#2 


To Commissions 65 M Street, N. W., as 
follows: 


Lulu & Bose Anderson 

104 

$3950*00 

Sarah M. Barber 

207 

4150.00 

Lloyd Bohannon 

302 

4500.00 

Nannie C. Bamdoller 

204 

4050.00 

W. Walter Brown 

305 

4050.00 

Mary D. Brown 

407 

3850.00 

Sadie M. Barber 

206 

5800.00 

Charles M. Buckley 

309 

5200.00 

J. H. & Jean Byers 

306 

5600.00 

J# D. Byers 

103 

9000.00 

Herman L. Caton 

205 

4200.00 

Katherine B. Curry 

106 

5600.00 

Lula Ehringer 

404 

3800.00 

George C. Fultz 

307 

4000.00 

E. C. &. E. J. Flynn 

202 

4700.00 

Henry Flury 

406 

5350.00 

E. C• & F« J* Flynn 

408 

2800.00 

Mary A* Harr over 

108 

2900.00 

Katherine V. Herliby 

405 

3900.00 

C. E. Lemerlse 

109 

5200.00 

Ellen S. Meyers 

208 

3000.00 

Harry S. Mans 

105 

4050.00 

Ella D. Matohett 

304 

3950.00 

John C. Stafford 

308 

2900.00 

Ellen D. Smith 

107 

4000.00 

Frank E. Tanner 

409 

5050.00 

Edwin A. Westland 

402 

4350.00 

♦nT.TOS.W' 

Commissions 66 New York Ave 
follows: 

., N. 

W. as 

Joseph D. Black 

407 

3850.00 

R. F. Crigler 

306 

5600.00 

Winifred £• Carter 

305 

4050.00 

Marie A. Flynn 

208 

3000.00 

Lt. John Flynn 

106 

5600.00 

Samuel * Bose A* Fenton 

206 

5800.00 

Mary A. Harrover 

107 

4000.00 

Christina C. Hilbrandt 

405 

3900.00 

Bessie C. Hilbert 

404 

3800.00 

Dennis N. Be vernier 

406 

5350.00 


15995 . 
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E. J. Flynn #3 

To Commissions 66 New York Ave. Continued 


Julia Horowitz 

409 

$5050.00 

Willis J5. Lancaster 

307 

4000.00 

E. J. & E. C. Flynn 

202 

4700.00 

Lillian D. Meyers 

108 

2900.00 

Bally H. Marshall 

408 

2800.00 

Esther K. McDowell 

103 

9000.00 

Esther K. MoDewell 

104 

3950.00 

Esther K. McDewell 

105 

4050.00 

Phillip & Goodin Osthus 

204 

4050.00 

Viola E. Reece 

205 

4200.00 

Richard A* Brannon 

302 

4500.00 

Charlotte Moakler 

304 

3950.00 

Charles W. Thomas 

207 

4150.00 

Alice E. Young 

308 

2900.00 

H. A. Watzman 

402 

4350.00 



#10#,566.00 #5475.00 

To Commissions 76 New York Ave., 

N. W. as follows:! 

Elizabeth Condy 

305 

#4700.00 

Maude Campbell 

404 

4500.00 i 

S. J. & E. C. Flynn 

202 

4800.00 

Minnie May Fisk 

105 

4700.00 

James R. Gouge 

405 

4600.00 

Mary R. Kane 

302 

4700.00 

Flossie MoKaugian 

204 

4700.00 

Helen Oberndoerfer 

104 

4600.00 

May B. & Allen M. Russell 

304 

*600.00 

S. Bernard Rusk 

205 

4800.00 

Mary Townsend 

402 

4600.00 



$51,300.00 $2565.00 

To Commissions 80 New York Ave., 

N. W., as follows: 

George J. Bauer 

401 

$5350.00 

H. M. & F. Bailey 

402 

6000.00 

Annie M. Benner 

205 

5200.00 

Mary R. Duvall 

303 

3550.00 

A. I. Daugherty 

201 

6300.00 

E. J. Flynn 

204 

4400.00 

Everett L. Hunter 

301 

5800.00 

Catherine A. Histretta 

404 

3700.00 

Harry M. Naylor 

304 

4050.00 

Rose D. Pardee 

403 

3250.00 

Rose D. Pardee 

406 

4800.00 

John L. Powers 

306 

5250.00 

Lula A. Prather 

206 

5700.00 

Ina Pope 

302 

6550.00 

Clarence A. Shame 1 

405 

4400.00 

David F. Smith 

305 

4800.00 

Marguerite Webb 

203 

3800.00 



$82,6o6.00 $4145.00 
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from the original bound volume 



E. J. Flynn 


#4 


To Commissions "The Clydesdale", as 
follows: 


Julia Amies 

460 

#6000.00 

Charles S. Baum 

309 

4100.00 

Charles S. Baum 

311 

8650.00 

E. Louise Belcher 

106 

6000.00 

R. S. Billheimer 

407 

5350.00 

Mrs. Augusta Carl 

403 

5300.00 

Robert E. Goldsby 

112 

6500.00 

Annie M. Davis 

208 

4300.00 

C. Francis Dunmore 

304 

7350.00 

Henry C. Flynn 

401 

8350.00 

E. J. Flynn 

301 

13050.00 

E'. V. Flynn 

303 

5500.00 

Carroll Gray 

405 

5550.00 

Marie H. Heath 

409 

3950.00 

B. L. Jarman 

410 

6500.00 

B. L. Jarman 

412 

6500.00 

Charlotte Johnston 

102 

4350.00 

Edna H. Jackson 

108 

4100.00 

Denton Ledford 

101 

8350.00 

Laura Bindley 

109 

3900.00 

Dr. W. W. Maull 

201 

8700.00 

Emily H. Marshall 

408 

4100.00 

Lt. Vm. Mason 

104 

5000.00 

Robert Muldrow 

411 

8300.00 

Carrie Needham 

206 

6200.00 

Charles and Nettle 

312 

6700.00 

M. Peterson 


• 

Byrd E. Rynex 

202 

6500.00 

E. J. & Harriet B. Bay-506 

6200.00 

mond 



Thomas Elliot Snyder 

111 

8300.00 

Margaret Baurner 

404 

5000.00 

E. S. Whitcouch 

212 

6700.00 

E. S. Whitcouch 

402 

6300.00 

Wayne B. Wheeler 

209 

4100.00 

Wayne B. Wheeler 

211 

8650.00 


9/1/25 

9/30/25 

11/10/25 

11/1/25 

11/17/25 


By Mirror & Moulding 
By check 
By cheok 
By Insurance 

By Deposits on apartments 
202 - 85 M St. 

202 - 65 K Street. 

202 - 66 Hew York Ave. 

202 - 76 Hew York Ave. 

204 - 80 New York Ave. 

208 - 66 Hew York Ave. 


#10,720.00 


* 28.20 
5000.00 
2500.00 
54.66 

940.00 

940.00 

940.00 

960.00 

880.00 

600.00 
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B. J. Flynn 


#5 


12/19/25 

12/19/25 

1/12/26 

3/12/26 

1/16/26 

5/18/26 

6/14/26 

7/27/26 


7/15/26 


9/21/26 


10/1/26 

10/15/26 


10/30/26 

12/21/26 

4/1/27 


By Check 


i $ 560.00 

By Cheok 


| ' 2500.00 

By Cheok 


5000.00 

By Check 


2000.00 

By Check 


2000.00 

By Conger Wash Company 


20.00 

By Check 


! 2000.00 

By Check 


-2000.00 

By Extra work “ 208 - 66 N. Y. 

Ave. 

103;oo 

By Deposit 401 Clydesdale 


1670.00 

By Extras 401 Clydesdale 


87.58 

By Deposit 303 Clydesdale 


1100.00 

By Deposit .301 Clydesdale 


2610.00 

By Floors 301 Clydesdale 


20.00 

By Shower & Fittings ino. apt. 

of H. 

272.75 

Flynn 


i 

By Lavatories 


i 57.50 

By Gras Bange 


28.50 

By Tiling 


370.24 

By Cheok 


2000*00 

By Painting 3018 Porter St. 


42.96 

By Papering 3018 Porter St. 


29.50 

By Telephone charges 


30.38 

By Assessment for month of July 1926 



503 Clydesdale 

By Assessment for month of Aug. 1926 
306 Clydesdale 

By Assessment for month of Sept. 1926 
303 Clydesdale 

By Payment on principal due Aug. 1, 1926 
303 Clydesdale 

By Payment on principal due Sept. 1, 1926 
303 Clydesdale 
By Interest to Aug. 1, 1926 
303 Clydesdale 

By Interest to September 1, 1926 
303 Clydesdale 
To Credit for overcharge 
on floors 

To Credit for 1/2 of deposits forfeited 
Lula Adams - 65 If St. 

Bessie Hungeford ” n 

Mrs. Morris Podnos - 80 H. T. Ave. 

Miss C. B. Silver " 

To Credit for telephone charges 
To Credit for overcharge on 
Tilework on bathroom floors 
By Payment due 10/1/26 on prin. 

" • « 11/1/26 

* " " 12/1/26 

" » * 1/1/27 

" * " 2/1/27 


14.30 

14.30 

14.30 

22.00 

22.11 

22.00 

21.89 

20.00 

25.00 

50.00 

50.00 

75.00 

30.38 

83.07 

£ 2.22 

22.53 

22.44 

22.56 

22.67 
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4/1/27 


By 

Payment due 

3/1/27 


22.78 

ft 

tt ft 

4/1/27 


22.90 

n 

Interest on 

prin. due 10/1/26 

21.78 

tt 

ft It 

n w 

U/l/26 

21.67 

n 

« «» 

T* n 

12/1/26 

21.56 

vt 

ft ft 

ft ft 

1/1/27 

21.44 

tt 

ft ft 

tt W 

2/1/27 

21.33 

it 

ft tt 

ft ft 

3/1/27 

21.22 

vt 

tt It 

. w 

4/1/27 

21.10 

«• 

Assessment 

for Oct. 

due 10/1/26 

14.30 

ft 

tv 

ft ft 

" 11/1/26 

14.30 

ft 

tt 

" Dec. 

due 12/1/26 

14.30 

vt 

ft 

" Jan. 

" 1/1/27 

14.50 

vt 

tl 

» Feb. 

" 2/1/27 

14.30 

ft 

tt 

" Mar. 

" 3/1/2? 

14.30 

ft 

ft 

" Apr. 

" 4/1/27 

14.30 

To 

amount due 

from Mr. 

Flynn 105.82 



$35684*27 $35884.27 




MOTION TO STRIKE. 

Piled November 1, 1927 

v * * 


Comes now the plaintiff herein and respectfully moves 
the Court to strike from the defendant’s bill of particulars pa¬ 
ges one (1), two (2), three (3), four (4), and all of page five 
(5) up to and including the sixteenth (16th) line, reading as 
follows: 


**7/27/26 By extra work 

208 - 66 N. Y. Ave. - $103.00** 

Plaintiff further moves to strike from the affidavit 
of defense, all 6f the aeoond paragraph of the said affidavit on 
page one (1) ending with the phrase "in all to $10,720.00" on the 
third line from the bottom of said page one (1). 

Plaintiff further moves to strike from the plea of the 
defendant herein all of the second paragraph on page one (1) end¬ 
ing with the phrase "in all to $10,720.00" on page one and for 
cause says as follows: 

(1) That the matters embraced on the said pages and 

No. 5221. ) 

Wardman Construction Co.) 

vs. )Page No./y&. 

Edmund J. Flynn. 
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Amended Plea . 

Filed November 16,1927. 

# # * * ft # # 

j 

Now comes the defendant, Wardman Construction Com¬ 
pany, Inc., and for an Amended Plea to the Declaration 
herein filed, 

1. It admits that above the 16th day of December, 1925 it 
employed the plaintiff as agent for the sale of certain 
apartments in premises known as 2801 Adams Mill Road, 
Northwest, in the District of Columba, it admits that said 
apartments were to be sold on the co-operative basis, ad¬ 
mits that it agreed to pay the plaintiff a commission of five 
per cent upon the full sale price of each of said apartments 
sold by him, admits that plaintiff devoted certain fime and 
endeavor to the selling of said apartments, admits that the 
plaintiff sold the various apartments described in!the Par¬ 
ticulars of Demand annexed to his Declaration, at the 
prices indicated therein; it admits that afterwards it re¬ 
mitted to the plaintiff certain payments, and admits that it 
became entitled to the certain credits, it denies that after 
allowance of all of said credits and payments received by 
the plaintiff, the defendant became or was indebted to the 
plaintiff in the sum of $1,618.51, and denies that it is in¬ 
debted to him or was at the time of the filing of the! Declara¬ 
tion in any sum whatever. It denies everv other averment 
in the Declaration contained. 

It avers that at the lime it employed the plaintiff for the 
sale of apartments, that in addition to the apartment 
15 building named in the Declaration, it employed plain¬ 
tiff on the same terms and he accepted the employ¬ 
ment, to sell apartments in 55 M Street, Northwest, 65 M 
Street, Northwest, 66 New York Avenue, Northwest, 76 New 
York Avenue, Northwest, 80 New York Avenue, Northwest, 
and in the ‘ Clvdesdale”, all in the District of Columbia. 
Plaintiff sold apartment in all of the said Buildings, and be¬ 
came and was entitled to commissions thereon a i the rate 

i 

specified in the Declaration amounting in allto $10,720.00; in 
accordance with the method of the business carried on be¬ 
tween the parties, plaintiff collected certain moneys from 
the purchasers of the various apartments sold by him and 
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made certain expenditures on behalf of the defendant in 
and about and in connection with the said apartments, and 
for and on his own account and for himself purchased two 
certain apartments, known as Nos. 301 and 303 in “The 
Clydesdale”; plaintiff had made certain payments on ac¬ 
count of his said personal purchases, and under his con¬ 
tracts of purchase agreed to pay to the defendant certain 
assessments made under the terms of said contract, bv wav 
of expenses for the carrying on and maintenance of the said 
apartments, which assessments are overdue and unpaid, 
and the plaintiff is indebted to tbc defendant therefor;plain¬ 
tiff has been credited bv the defendant with the sum of 
$10,720.00 commissions earned as aforesaid, over and above 
and in excess of which the plaintiff is indebted to the de¬ 
fendant in the items above mentioned, as of the first day of 
April, 1927, in the sum of $105.82, as set forth in the Bill 
of Particulars attached hereto, for which the defendant 
pravs ■judgment, together with interest and costs. 

DANIEL T. WRIGHT, 
PHILIP ERSHLER, 

Attorneys for Defendant. 
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Amended Affidavit of Defense and of Merit . 




* 


* 




District of Columbia, ss: 

Henrv J. Robb, being first dulv sworn, savs that he is 
the agent of Wardman Construction Company, Inc., the 
defendant above named. About the 16th day of December, 
1925, said defendant employed the plaintiff as agent for 
the sale of certain apartments in premises known as 2801 
Adams Mill Road, Northwest, in the District of Columbia; 
said apartments were to be sold on the co-operative basis; 
defendant agreed to pay the plaintiff a commission of five 
per cent upon the full sale price of each of said apartments 
sold by him; plaintiff devoted certain time and endeavor 
to the selling of said apartments, sold the various apart¬ 
ments described in the Particulars of Demand annexed to 
his Declaration at the prices indicated therein and after¬ 
wards defendant remitted to the plaintiff certain payments 
and became entitled to certain credits; after allowance of 
all of said credits and payments received by the plaintiff, 
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the defendant did not become and was not indebted to the 
plaintiff in the sum of $1618.51 and is not indebted to 
plaintiff in any sum. I 

At the time defendant employed the plaintiff for ihe sale 
of apartments, in addition to the apartment building named 
in the Declaration, it employed plaintiff on the same terms 
and he accepted the employment, to sell apartments in 55 
M Street, Northwest, 65 M Street, Northwest, 66 New York 
Avenue, Northwest, 76 New York Avenue, Northwest, 80 
New York Avenue, Northwest, and in “The Clydesdale”, 
all in the District of Columbia. Plaintiff sold apartments 
in all of the said buildings, and became and was Entitled 
to commissions thereon at the rate specified in the 
17 Declaration amounting in all to $10,720.00^ in ac¬ 
cordance with the method of the business carried on 
between the parties, plaintiff collected certain moneys from 
the purchasers of the various apartments sold by him, and 
made certain expenditures on behalf of the defendant in 
and about and in connection with the said apartments, and 
for and on his own account and for himself purchased two 
certain apartments, known as Nos. 301 and 303 ip “The 
Clydesdale”; plaintiff has made certain payments on ac 
count of his said personal purchases, and under liis con¬ 
tracts of purchase agreed to pay to the defendant certain 
assessments made under the terms of said contracts; by 
way of expenses for the carrying on and maintenance of 
the said apartments, which assessments are overdue and 
unpaid, and the plaintiff is indebted to the defendant there¬ 
for; plaintiff has been credited by the defendant with the 
sum of $10720.00 commissions earned as aforesaid, over and 
above and in excess of which the plaintiff is indebted to the 
defendant on account of the items above mentioned, as of 
the first day of April, 1927, in the sum of $105.82; as set 
forth in the Bill of Particulars attached hereto, for which 
the defendant prays judgment together with interest and 
costs. 

The subscriber, Henry J. Robb, is the agent of the Ward- 
man Construction Company, Inc., and as such is familiar 
with the facts set forth in the foregoing document, and the 
same are true. He further states that the amount which 
the defendant claims to be due from the plaintiff, exclusive 
of all set-offs and just grounds of defense, is $105.82. 

HENRY J. Rt)BB. 
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Sworn to before me and subscribed in my presence by 
Henrv J. Kobb this 15th dav of November, A. D. 1927. 
[seal.] ‘ AMELIA V. ERNST, 

Notary Public, D. C. 
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Replication. 


Filed January 18, 1928. 


* 


* 


* 


Comes now the plaintiff, Edmund J. Flynn, and for a 
replication to the amended plea filed herein by the defend¬ 
ant denies that at the time the defendant corporation em¬ 
ployed him for the sale of apartments in the “Clydesdale” 
it also employed him to sell apartments in number 55 “M” 
Street, 65 “M” Street, 66 New York Avenue, 76 New York 
Avenue and 80 New York Avenue, Northwest. He em¬ 
phatically denies that he ever purchased apartment number 
303 in the “Clydesdale” and he denies that he ever entered 
into any contract for the purchase of apartment 303 in 
the “Clydesdale”, lie denies that there is any assess¬ 
ment or any other charge whatsoever due from him to the 
defendants in connection with said apartment 303 and he 
denies that the defendant is entitled to any credits or 
charges whatsoever except those referred to in the particu¬ 
lars of demand attached to plaintiff’s declaration. 

GODFREY L. HUNTER, 

Attorney for Plaintiff. 

Copy of the aforegoing replication received this 17th day 
of January, 1928. 

P. ERSHLER, 

Of Counsel. 

Note of Issue. 

Filed February 1, 1928. 


* 


* 


* 


# 


* 


* 


* 


The Clerk of the Supreme Court of the District of Colum¬ 
bia will please calendar the above case for trial at the next 
term of the Court. 

19 1. The title of the action is as above set forth. 

2. The names of the attorneys are Godfrey L. Mun- 
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ward man construction co. vs. e. j. flynnj 

j 

ter, Attorney for Plaintiff and Daniel T. Wriglit and Philip 
Ershler, Attorneys for Defendant. 

3. The last pleading was tiled on the 18tli dav of January, 
1928. 

Copy of the foregoing received this 30th dav of January, 
1928. * i 

DANIEL THEW WRIGHT, 

Attorney for Defendant. 

j 

Motion to Produce . 

i 

i 

Filed December 17, 1929. 


* 


* 






* 


* 


Daniel Thew Wright and Philip Ershler, Esquires, 
917 Fifteenth Street Northwest, ; 

7 i 

Attorneys for the Defendant. 


Gentlemen : 


You are hereby requested to produce at the hearing of the 
above entitled cause the following original writings: 

1. Letter written by the plaintiff to the defendant on No¬ 
vember 9, 1926*, for the attention of Mr. Henry J. Robb. 

2. The books of account of the “Clydesdale” apartment, 
showing sales of apartments and commissions due the plain¬ 
tiff and other matters pertaining to the issues in the case. 

3. The original stock certificate, occupancy agreement 

and note relating to the purchase by the plaintiff of apart¬ 
ment No. 301 the “Clvdesdale”. ! 

Upon your default in the compliance of this request sec¬ 
ondary evidence of the contents of the above ; specified 
writings and documents will be offered by the plain- 
20 tiff. 


GODFREY L. MUNTER, 

Attorney for Plaintiff . 


Copy of the foregoing notice received this 17th day of 
December, 1929. 

D. T. WRIGHT, 
Attorney for Defendant . 


2—5221a 
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Supreme Court of the District of Columbia. 

• Tuesday, January 7th, 1930. 

Bv order of Honorable Jennings Bailev, Justice of the 
Supreme Court of the District of Columbia, presiding*, this 
court is opened by proclamation of the United States Mar¬ 
shal pursuant to rule of court. 

******* 


Come again the parties hereto by their respective attor¬ 
neys of record; whereupon, counsel are advised that the 
court sustains plaintiff’s motion for a directed verdict and 
overrules the motion of defendant for a directed verdict, 
and finds that the money payable by defendant to plaintiff 
by reason of the premises, is the sum of Sixteen Hundred 
Eighteen and 51/100 Dollars, with interest thereon from the 
15th dav of August 1926. 


Supreme Court of the District of Columbia. 

Friday, January 17th, 1930. 

Session resumed pursuant to adjournment Hon. Jennings 
Bailey, Justice presiding. 

Come now the parties hereto by their respective attorneys 
of record and thereupon comes on for hearing defendant’s 
motion filed herein to set aside the finding of fact 
21 herein for the plaintiff and that a finding be made for 
the defendant, whereupon, the same having been ar¬ 
gued and submitted, said motion is hereby overruled and 
judgment for plaintiff ordered. 

Wherefore it is considered that the plaintiff recover of 
defendant herein, the sum of Sixteen Hundred Eighteen 
and 51/100 Dollars ($1,618.51), with interest thereon from 
August 16th, 1926, together with costs of suit to be taxed 
bv the clerk and have execution thereof. 

From the foregoing judgment, the defendant by its said 
attorneys, in open court, notes an appeal to the Court of 
Appeal-; whereupon, the maximum of an undertaking to 
operate as a supersedeas is hereby fixed in the sum of Two 
Thousand Dollars, or for costs only in the sum of One 
Hundred Dollars, with leave to deposit the sum of Fifty 
Dollars with the clerk, in lieu thereof. 
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Memorandum, 

February 4, 1930.—Undertaking—supersedeas ($2,000) 
approved and filed. 

Assignment of Errors. 

Filed February 4, 1930. 


Now comes the defendant and makes this the follow¬ 
ing assignment of errors in the above entitled cause: 

1. The Court en*ed in overruling the objection to the 
following question: “Was any note ever executed to cover 
apartment 303 The Clydesdale?” put in cross examination 
to witness H. J. Robb. 

2. The Court erred in overruling the objection to the 
following question put to the same witness oh cross ex¬ 
amination: “Did vou ever notify Mr. Flvnn of the 

22 acceptance of the subscription agreement?” 

3. The Court erred in overruling the objection to 
the following question put to the same witness on cross 
examination: “Was anv formal notice sent to Mr. Flvnn 
to call upon the office of the Wardman Construction Com¬ 
pany to make a settlement under the supscription agree¬ 
ment?” 

| 

4. The Court erred overruling the objection ito the fol¬ 
lowing question put to the same witness on cross examina¬ 
tion: “You never received anv authorization from Mr. 
Flynn asking you to charge his commission account with 
the payments due on apartment 303, did you?” 

5. The Court erred in overruling the motion 1 of the de¬ 
fendant for a directed verdict. 


6. The Court erred in granting the motion of the plain¬ 
tiff for a special verdict. j 

7. The Court erred in finding in favor of the plaintiff 
and against the defendant. 


8. The Court erred in refusing to set aside j its finding 


of fact in favor of the plaintiff, and in overruling the 


motion of the defendant filed on the — day of January, 


1930. 
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9. The Court erred in rendering judgment in favor of 
the plaintiff. 

10. The Court erred in refusing to render judgment in 

favor of the defendant. 

; DANIEL THEW WRIGHT, 

PHILIP ERSHLER, 

Attorneys for Defendant. 

23 Memoranda. 

February 4, 1930.—Proposed Bill of Exceptions—filed. 
February 4, 1930.—Bill of Exceptions submitted. 

Designation of Record. 

Filed February 7, 1930. 
#*##*#* 

The Clerk will please prepare transcript for appeal in 
the above entitled cause and include therein: 

1. Copy of declaration, 

2. Copy of amended pleas, 

3. The Court ? s finding of fact, 

4. Entry of judgment, 

5. Mem. of appeal noted, 

6. Mem. of bond on appeal, 

7. Assignment of errors, 

8. Order allowing bill of exceptions, 

9. This order. 

DANIEL THEW WRIGHT, 

Attorney for Defendant. 

24 Counter Designation of Record. 

Filed February 7, 1930. 

* # # # # # # 


Comes now Edmund J. Flynn appellee, in the above en¬ 
titled cause and designates parts of the record to be in¬ 
cluded in the transcript in addition to those designated by 
appellant, such additional parts being deemed necessary 
and material for a determination of the questions raised- 
on appeal, namely: 
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1. Bill of particulars of defendant filed May 4, 1927. 

2. Motion of plaintiff to strike out parts of defendant’s 
bill of particulars filed November 1, 1927. 

3. Memorandum of Court granting plaintiff’s motion to 
strike dated November 4, 1927. 

4. Bill of particulars and affidavit of defense, attached 
to amended plea filed November 16, 1927. 

5. Replication of plaintiff to amended plea filed January 

18, 1928. I 

6. Note of issue filed February 1, 1928. 

7. Motions of plaintiff to produce original writings and 
acknowledgement filed December 17, 1929. 

GODFREY L. MUNTER, 
Attorney for Edmund J. Flynn , Appellee. 

• 

Copy of the foregoing received this 7 day of February, 
1930. ‘ 

-WRIGHT, 


Attorney for Appellant. 


25 


Supreme Court of the District of Columbia. 

Friday, May 9, 1930. 

Session resumed pursuant to adjournment, Honorable 
Jennings Bailey, Justice, presiding. 


& 


* 


The Court having this day signed the Bill of Exceptions 
heretofore submitted in this cause, as of the time of the 
noting thereof at the trial, now hereby orders! the same 
made of record nunc pro tunc. I 

i 

26 Supreme Court of the District of Columbia. 

i 

United States of America, 

District of Columbia , ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 25, both inclusive, to be a true 
and correct transcript of the record, according to directions 
of counsel herein filed, copies of which are made part of 
this transcript, in cause No. 73086 at Law, wherein Edmund 


i 
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J. Flynn is Plaintiff and Wardman Construction Company, 
Inc. a body corporate, is Defendant, as the same remains 
upon the files and of record in said Court. 

In testimony whereof I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 20th day of May, 1930. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 

27 In the Supreme Court of the District of Columbia. 

No. 73086. 

Edmund J. Flynn, Plaintiff, 

vs. 

Wardman Construction Company, a Corporation, 

Defendant. 


Bill of Exceptions. 


Be it remembered that this cause came on for final hear¬ 
ing before Honorable Jennings Bailev, one of the Justices 
of said Court, and a jury duly impaneled and sworn. Coun¬ 
sel for the plaintiff proceeded to make an opening state¬ 
ment to the jury. Thereupon Daniel Thew Wright, attor¬ 
ney for the defendant corporation, addressed the jury, say¬ 
ing among other things: “And here (exhibiting document 
representing defendant’s exhibit No. 6 to the jury) is the 
application, you see, for apartment 303, the Clydesdale, all 
this (indicating) in his handwriting, and signed by Elsie 
C. Flynn, his wife, and approved by him on the back.” (R. 
7) He also said in part as follows: “He (Flynn) was man¬ 
ager of the Clvdesdale, but whether there was a written 
contract or not, I do not know; if there was, I never have 
seen it, but we admit that he was the manager for the 
Clydesdale, whether he lias a written contract or not, and 
we admit that he is entitled to all the commissions for 
apartments he sold in the Clydesdale and also in these other 
apartment houses I have told you about which my adver¬ 
sary forgot to tell you about.” And the plaintiff to main¬ 
tain the issues on his behalf to be maintained, was sworn 
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as a witness in his own behalf and testified in direct ex¬ 
amination as follows: 

i 

I am and have for ten years been a salesman of coopera¬ 
tive apartments in the District of Columbia and was en¬ 
gaged in that business in 1925-1926. I made a contract with 
Wardman Construction Company about December 1925 
(offered in evidence as follows): 

28 This agreement made bv and between Wardman 
Construction Company, Inc., (hereinafter called the 
Construction Company, Inc.,) and Edmund J. Flynn, wit- 
nesseth: 

The Construction Company, Inc. hereby appoints Ed¬ 
mund J. Flynn Exclusive Agent for a period of Isix (6) 
months from the date hereof, for the sale of that certain 
Apartment Building in the City of Washington, D. C., situ¬ 
ated at 2801 Adams Mill Road, Lot 810, entire sq. 2585. 

Such sale to be made under and according to the Co¬ 
operative Ownership Plan set forth in the Prospectus and 
Subscription Agreement attached, and at the prices and 
upon the terms and conditions in such Prospectus and Sub¬ 
scription Agreement specified and contained. 

The Construction Company, Inc. is to supply One Thou¬ 
sand (1000) printed copies of this attached form of Pro¬ 
spectus and Subscription Agreement for use in promoting 
such sale, and agrees to advertise sale by Wardman Con¬ 
struction Company, Inc. through Edmund J. Flynn, as au¬ 
thority on Co-operative Apartments, with the cooperation 
of the Advertising Department of the Construction Com¬ 
pany, Inc., Provided, however, that the expense of such 
printing and advertising shall not exceed Three Thousand 
Dollars ($3,000.00). ; 

The Construction Company, Inc. further agrees: to sup¬ 
ply Edmund J. Flynn and a sales force of four other per¬ 
sons, with desk space and telephone service in its offices at 
1430 K Street, N. W., Washington, D. C. together with the 
services of a competent stenographer, and the cooperation 
of its Bookkeeping and Rental Departments, and to sup¬ 
ply at the Apartment Building a telephone and desk, for 
use in connection with apartment sales, and the services of 
a competent clerk. 

The building is to be incorporated under the proposed 
plan, upon completion by Edmund J. Flynn of the sales of 
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apartments aggregating Sixty (GO) per centum of tlie sales 
price of the entire building as set forth in the Prospectus 
and Subscription Agreement, and within Six (6) months 
from the date hereof: The Construction Company, Inc. will 
pay to Edmund J. Flynn a commission of Five (5) per 
centum upon the full sale price of each such apartment so 
sold within the time specified, or upon forming the 

29 proposed corporation, and will extend and continue 
the exclusive agency above granted for a second 

period of Six (G) months, and Edmund J. Flynn shall re¬ 
ceive a like commission of Five (5) per centum on addi¬ 
tional apartments so sold. 

Edmund J. Flvnn agrees to diligentlv devote and use his 
expert knowledge and ability to accomplish this sale of said 
apartments, and in supervising the operation of the Co¬ 
operative Apartment Department of and for the Construc¬ 
tion Company, Inc. He further agrees that the Construc¬ 
tion Company, Inc. may withdraw this building from this 
agreement, if within Two (2) months from the date hereof, 
completed sales of such apartments have not aggregated 
Ten (10) per centum of the total sales-price of the build¬ 
ing, or if within Four (4) months from the date hereof, 
such sales have not aggregated Thirty (30) per centum of 
the total sale price of the building, Edmund J. Flynn is to 
receive from the Construction Company, Inc., one-half of 
all the forfeited deposits, if any, which are contemplated 
by the Prospectus and Subscription Agreement. 

Edmund J. Flynn is to receive no compensation for serv¬ 
ices rendered, unless and except the commission herein 
provided for is earned as herein stated, or deposits are 
forfeited as above mentioned. 

In witness whereof these parties have hereto set their 
hands this lGth day of December, 1925. 

WARDMAN CONSTRUCTION 
COMPANY, INC., 

(Signed) By JAMES D. HOBBS, 

/ YPC1 Q1IYPY 

(Signed) EDMUND J. FLYNN. 

E JF: JES. 

30 (Witness, producing a paper:) This pamphlet is 
a prospectus and subscription agreement for the 

Clydesdale. 
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(Offered in evidence and is Hie same as the printed parts 
of defendant’s Exhibit 6 herein, without the manuscript 
insertions.) I 

I then took charge of the sale of apartments in the 
Clydesdale; when I entered into this contract I was con¬ 
tinuing the sale of other buildings, some of the apartments 
that had not been sold. I devoted my time to the perform¬ 
ance of my work mentioned in the contract until July 1926, 
at which time I left the AVardman Construction Company, 
Inc. I do not recall the exact number of apartments I sold 
in the Clydesdale. There was due me when I left $1,618.51. 
I had a conversation at that time in the office of Wardman 
Construction Company, Mr. Hobbs an officer was present 
at first, later Mr. Robb, an officer. I asked for the balance 
of my commission and was told as soon as they had been 
able to compute the cost of some extras, they would pay me 
the balance promptly. I have not received any phrt of the 
$1,618.51; have made demand for it several times. 

On cross-examination the witness testified as follows: 

Air. Robb was close enough to hear what Air. Hobbs and 
I were saying, toward the last he took part in the conver¬ 
sation. The substance was that they still had to i check up 
the books to determine how much was due me. I have no 
recollection that any amount was mentioned. I have seen 
the book on which my account was carried, in the AVardman 
office, from time to time Air. Robb occasionally displayed 
it to me. I merely looked at the account to see whether cer¬ 
tain sales had been recorded. I bought six other apart¬ 
ments in other apartment buildings of the AVardman Con¬ 
struction Company and was entitled to my commissions on 
those the same as if I had sold them to a stranger. 

(Plaintiff objected that the examination was not proper 
cross-examination.) 

The Court: “If he objects I think it must be sustained, 
Judge Wright. I think it is part of the counter claim. If 
you wish to make him your witness, go ahead.” 

Air. AA^right: “I will be glad to go ahead.” 

In those other purchases my wife’s name appears jointly 
with mine. The AA 7 ardman Construction Company main- 

3—5221a 
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tained a branch office in the Clydesdale for the sale 
31 of apartments in that building. I collected deposits 

on sales and turned them in to the Wardman Con¬ 
struction Company. I never had any expenditures to make 
for alterations to apartments and I never kept any money 
on account of my commissions from my deposits. They 
paid me by check but not at regular times. 1 gave Mr. 
Hobbs the right to pay me when he found it convenient, if 
he did not find it convenient at the time I turned in the 
sales. Mr. Hobbs would ask if that would suffice at that 
particular time and I would say yes. When I made a sale, 
1 delivered to the Wardman Construction Company a copy 
of this prospectus signed by the proposed purchaser, ac¬ 
companied by his deposit. I do not recall whether they sent 
me statements from time to time respecting the Clydes¬ 
dale; I won't say they did not. They sent me several con¬ 
flicting statements after 1 left. 

(By Mr. Wright:) 

Q. ‘‘Here is what I mean (showing papers to witness) 
“List of commissions 55 “M” Street” all under one head 
and another list “65 “M” Street” and so on, a heading 
for each apartment and then a list of all the sales in that 
building—did you get such statements from them from 
time to time?” A. “No, sir, not from time to time.” 

Q. “Did you ever get any?” A. “I recall having re¬ 
ceived some statement from them, yes sir.” 

(By Mr. Wright:) 

Q. “Separate accounts were kept on the books for each 
apartment, were they not?” A. “On whose books?” 

(By Mr. Wright:) 

Q. “On the Wardman Company’s books, the books you 
told us about.” A. “I could not say positively. I am not 
familiar with their accounting system.’ 

(By Mr. Wright:) 

Q. “When you would look at the books, didn’t you look 
for the Clydesdale or for 55 “M” Street or whatever it 
was? A. “When I looked at the account for sales made at 
the Clydesdale, certainly I looked under the Clydesdale. ’ ’ 
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(By Mr. Wright:) 


Q. “When you wanted to find out whether you had 
32 gotten proper credit on the books for your commis¬ 
sions for any one of these five apartment houses, 
wouldn't vou go look at the book?” A. “I was not con- 
cerned with how the credit would be on the books, but 
whether they paid me or not.” 

Q. “Didn’t you go and look on the books about these 
apartment houses the same as you did about the Clydes¬ 


dale?” 


A. “I do not recall of having done so, no, sir.” 


(By Mr. Wright:) 

Q. “How did you make the initial deposit on those other 
apartments which you bought in these various apartment 
houses?” A. “I think most deposits were agreed to. I 
made my deposits in this form; T verified a list:of apart¬ 
ments that I had agreed to buy with my wife jointly and 
signed an 0. I\. of that list authorizing them to deduct 
from commissions due me on the particular buildings the 
deposits necessary. I did not make any cash deposit on 
them but thev were charged against me on the books against 
mv commission under written authorization from me. I 
cannot say for certain whether I made a check out or not. 
I think on one of them I did; it was a purchase that some¬ 
body else had agreed to buy and could not keep the apart¬ 
ment and Wardman would not buy it back and I did.” 

i 

On re-direct examination, the witness testified in sub¬ 
stance as follows: 

I never gave a written authorization for the purchase of 
apartment 303 The Clydesdale. I never signed any note 
or other paper in connection with apartment 303, nor en¬ 
dorsed any stock certificate, nor received any stock cer¬ 
tificate for apartment 303. I did not send to the Wardman 
Construction Company a signed contract accompanied with 
a deposit covering apartment 303 The Clydesdale I made 
no such contract. i 

j 

On recross-examination, the witness testified in substance 
as follows: 

I bought apartment 301 in the Clydesdale, I got a stock 
certificate for that and put it up as collateral for deferred 
purchase money note, as all other purchasers did. 
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On redirect examination, the witness testified in substance 
as follows: 

I have never seen a stock certificate similar to the one for 
apartment 301, for apartment 303. I cannot tix the exact 
time when demand was first made for my having pur- 
33 chased apartment 303, 1 think it was in tlie latter 
part of August 1926. Xo claim was made against me 
at any time up to the time that I left the Wardman Con¬ 
struction Company for any indebtedness on my part cover¬ 
ing apartment 303. The first time that any such claim 
covering apartment 303 was made was some time after 1 
left Wardman Construction Company after my insistent 
demand for the pavment of the balance of mv commissions. 
(Defendant's Exhibit 0 displayed to the witness.) All the 
manuscript writing on defendant's Exhibit 6 is in my hand¬ 
writing, I either wrote it or printed it. 


And thereupon the plaintiff rested. 

The defendant to maintain the issues on its part to be 
maintained offered in evidence defendant's Exhibit 6 of 
which the following is a photostatic reproduction. 

(Here follow diagrams marked pages 34 and 35.) 
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The Clydesdale, 1820 Adams Mill Road. 


Topping an eminence right at the edge of beautiful Rock 
Creek Park, affording an expansive view of surpassing love¬ 
liness, this cooperative apartment building is offered in re¬ 
sponse to the persistent and increasing demand for this 
ideal-type home on an ideal home-site. 

The Clydesdale, which occupies the entire city square 
numbered 2585, with all apartments fronting on streets, is 
situated within a stone’s throw of Eighteenth Street and 
Columbia Road, Northwest. It contains fifty-one apart¬ 
ments of two, three and four rooms and bath. 

The rooms are unusually large and are arranged in par- 
ticularlv attractive designs. 


The Co-operative Ownership Plan. 


The Cooperative Apartment Plan of Home Ownership 
presents the most economical method of obtaining and main- 
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taining a home. Il is less expensive in price and operating 
cost than any other form of home ownership. It is a simple 
application of the economic principle of combined;purchas¬ 
ing power, large scale production and operation,; together 
with the elimination of the wastes of renting. 

Under this plan a number of people use their Collective 
buying power as tenants to buy and operate an apartment 
building and each co-owner selects an apartment to occupy 
as his home. 

This is a 100% plan and there is contemplated an indi¬ 
vidual owner for every apartment. 

.Men in all walks of life now own their homes under this 
plan, ranging from the humblest individual, rescued from 
a life-time of renting, to a former Justice of the;Supreme 
Court of the United States, and ex-Secretary of State. 

Mach cooperative project is a separate investment offer¬ 
ing, and, as such, must stand on its own merits! It is a 
good project if it is offered at a fair purchase! price, is 
conservativelv and soundlv financed, is a good building from 
the point of view of construction, design and floor plan, and 
has a sound legal foundation, and a simple and efficient 
operating plan. 

37 Plan of Organization. i 

The feehold interest in the land and building will be con¬ 
veyed to a corporation to be formed, and to be known as 
“The Clydesdale, Inc.” with a capital of $312,500.00. The 
corporation will take over the property and issue capital 
stock in the sum of $312,500.00, divided into 3,125 shares of 
the par value of $100.00 per share. The stock is to be sold 
to apartment purchasers in accordance with attached sched¬ 
ule to cover the purchase price of the respective apart¬ 
ments. The stock may be purchased for one-fifthjeash, and 

monthlv installments in accordance with the attached soiled- 
* ! 

ule. A discount of 10% will be allowed on any cash in addi¬ 
tion to the one-fifth cash required, provided the subscriber 
shall elect in the Subscription Agreement the method of 
payment. Occupancy Agreements will be issued by the 
Corporation to the respective purchasers of the stock rep¬ 
resenting the apartment purchased, giving the purchaser, 
his heirs or assigns, a perpetual right of occupancy of the 
apartment represented by his stock, subject to; the pro¬ 
visions of the by-laws of the Corporation. 
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An estimated budget covering the operation of the build- 
imr for one vear has l)een made up, and is given in detail on 
the attached schedule. This amounts to $7,500.00 a year. 
This amount has been apportioned to each apartment in 
proportion to its price. 

The Corporation will enter into a Management Contract 
with the Wardman Construction Company, Inc., for a period 
of Ten (10) years, with the privilege to the owner to termi¬ 
nate such Management Contract at any time after the first 
year upon Sixty days’ notice. The estimated budget of 
expenses includes a charge of $75.00 per month for such 
services. 

The property will lie conveyed to the corporation subject 
to a first trust of $150,000.00 running for six years at 0%, 
and a second trust of $100,000.00, at 6 %, or so much thereof 
as may be left after crediting cash received on sales in 
excess of the one-fifth cash required, so that the total 
amount of these trusts will coincide with the total amount 
of the deferred payments for space sold by the corpora¬ 
tion; installments on second trust notes maturing in a man¬ 
ner to coincide with deferred payments due from sub¬ 
scribers. 


(Here follow pages 38, 39, 40, and 41.) 
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lows: 


Karl P. Wood, sworn on behalf of the defendant, 
testified in direct examination in substance as fol- 


I have been with the Wardman interests since 1924, first 
manager in their garage, then manager of their cooperative 
apartments, hotel apartments and now in charge of their 
Cheverly development. I knew plaintiff when lie was with 
the Wardman interests, I was in charge of the management 
of the Clvdesdale for some time after Mr. Flvnn left; there 
was an office there in the Clydesdale, a Wardman office, and 
I took charge of that after Mr. Flynn left. Defendant’s 
Exhibit #6 was a contract in the files. I first saw it in the 
office of the Wardman Company in the Clydesdale. I found 
it there when I took charge in the files amongst the other 
papers after Mr. Flynn had gone. Mr. Flynn was living 
in the Clydesdale when I took charge. 










SUBSCRIPTION AGREEMENT 


THE UNDERSIGNED, having read and approved the foregoing Plan of Organization of “The 
Clydesdale, Inc.” and which is made a part of this Agreement, agrees, for valuable considerations, with 

the Wardman Construction Company, Inc., to purchase.-shares of the Capital stock of 

“The Clydesdale, Inc.,” par value $100.00 per share (fully paid), and when, and if, incorporated to pay the 
full par value thereof in the following manner: 


FIRST:- 


..._Dollars ( 



in cash, receipt of which is hereby acknowledged by'the Wardman Construction Company Inc, upon the execu¬ 
tion of this agreement by the undersigned, which cash deposit shall be applied on account of the first payment 
due on the purchase price of the stock hereby subscribed for. 

Should the undersigned fail to comply with the terms of this Agreement, and of the foregoing Plan of 
Organization, the said cash deposit shall be forfeited to the Wardman Construction Company, Inc, fay way i5 
liquidated damages. 

SECOND THE UNDERSIGNED hereby selects that apartment in The Clydesdale, situated at No. 1820 Adams 

Mill Road, Northwest, Washin^o^ D. C.,^known and designated as Apartment Numbered .*5.^?.. 3—and 

being the.^.-.."?^?T?™.^.^. A--- —apa^ment*on^tbe_^^L.^^.floor of said building as the one he shall 

be entitled to occupy by virtue of the purchase of the Capital Stock hereby subscribed for. 

THIRD :—THE UNDERSIGNED hereby agrees to P .y Cb^ (T>^i 

-) in cash (less deposit herein receipted for) at time of settlement, receiving a di scoun t 

of 10 % on the amount of ca&Jnercess of oo&fifth of the purchase price of stock. For dm balance he agrees 

to give bis note payahle_^^£^l.*_^f! -Dollars ($L ~a=SIZLs3j°.) 

per month, from which Werdf at/ 6 % st(aiy be deducted monthly and balance credited on prin c ip al, and as 
collateral to said note the subscriber agrees to pledge his certificate of stock and occupancy agreement properly 
assigned in blank. 



Full settlement for the stock hereby subscribed for shall be made by the unde rsig ned within Ten 
days after the date of the mailing of a notice to dm undersigned, at the address given herein, by dm 
Wardman Construction Company, Inc, provided the apartment selected shall be then ready for occupancy, 
ements shall be made at the office of Wardman Con stru ct i on Company, Inc 


(*•> 



FOURTH :—This subscription is made subject to the formal approval of the said Wardman 
pany, Inc, and to the formation of the said "The Clydesdale, Inc," and the acceptance of said 
deposit is not to be construed as such approval. Should said Wardman Construction Company, Inc, 
approve said subscription, or should said "The Clydesdale, Inc” be not so f ormed, the right is 
to said Wardman Construction Company, Inc, to cancel this subscription by mailing a check to the 
scriber, at the address given herein, for the amount of the cash deposit vnode by him, or her, and the 
and the proof thereof, of such check shall fully discharge the said Wardman Con st ruction Company, Inc, 
any and all liability which might otherwise arise under this agreement, it being expressly understood 
agreed by the undersigned, that the said Wardman Cons tr uction Company, Inc, a nu mes no liability or 
bilities of any nature or description, except for the proper .application or return of said cash payment. 

THI S^A GREEMENT isbinding .appo the 


sub- 

ling 

and 


CO 

0D 



jCdk /n. 
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ACKNOWLEDGMENT 


Acknowledgment it hereby made of the aforementioned depotit accompanying thi» Agreement 



EDMUND J. FLYNN, Extlmive Aftnt 
for 

H’A RDM AS COS STRUCTION COMPANY. INI 


APPROVED:— 

H ARDMAN CONSTRUCTION COMPANY. INC. 


By 


THE FOLLOWING INFORMATION IS REQUIRED: 



N>iti‘‘H/tlity .-..... .. 

REFERENCES 


Hutinru: 1. 


2 . 

Sofia!: 1 
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SCHEDULE OF PRICES 


Apt. 

Description 




Monthly 

Monthly 

Total 


No. 

First Floor 


Price 

1/5 Cash 

Payment 

Assessment 

Monthly 

m ^ a 

CL P O 

101 

4 Rooms and 

Bath 

$8,350.00 

$1,670.00 

$66.80 

$21.71 

$88.51 

102 

2 

» 

4,350.00 

870.00 

34.80 

11.31 

46.11 

3 h • 

103 

3 

ft 

5,300.00 

1,060.00 

42.40 

13.78 

56.18 

P Pj 

104 

3 

ft 

5,000.00 

1,000.00 

40.00 

13.00 

53.00 

2 3 o* 

105 

3 

ft 

5,550.00 

1,110.00 

44.40 

14.43 

58.83 

pu p ro 

106 

3 

ft 

6,000.00 

1,200.00 

48.00 

15.60 

63.60 

2 CO 

107 

3 

ft 

5,350.00 

1,070.00 

42.80 

13.91 

56.71 

ch h 

108 

2 

ft 

4,100.00 

820.00 

32.80 

10.66 

43.46 

• o • 

109 

2 

ft 

3,900.00 

780.00 

31.20 ' 

10.14 

41.34 

< o 

« -» __ lW 

110 

3 

ft 

6,500.00 

1,300.00 

52.00 

16.90 

68.90 

CO Jl> 

111 

4 

ft 

8,300.00 

1,660.00 

66.40 

21.58 

87.98 

H 1 • CO 

112 

3 

ft 

6,500.00 

1*300.00 

5200 

16.90 

68.90 

^ $ 

113 

3 

ft 

6,000.00 

1,200.00 

48.00 

15.60 

63.60 

H 

p p 

• o 


Second Floor 







201 

4 Rooms and 

Bath 

8,700.00 

1,740.00 

69.60 

22.62 

92.22 

ct 

202 

3 

tt 

6,500.00 

1,300.00 

52.00 

16.90 

68.90 

w 

203 

3 

ft 

5.500.00 

1,100.00 

44.00 

14.30 

58.30 

o 

204 

3 

ft 

5,200.00 

1,040.00 

41.60 

13.52 

55.12 

p 

205 

3 

ft 

5,750.00 

1,150.00 

46.00 

14.95 

60.95 


206 

3 

ft 

6,200.00 

1,240.00 

49.60 

16.12 

65.72 

o 

207 

3 

tt 

5,550.00 

1,110.00 

44.40 

14.43 

58.83 

o 

208 

2 

ft 

4,300,.00 

860.00 

34.40 

11.18 

45.58 

• 

209 

2 

tt 

4,100.00 

820.00 

32.80 

10.66 

43.46 

■ - -* 

210 

3 

tt 

6,700.00 

1.340.00 

53.60 

17.42 

71.02 

p 

CQ 

o 

211 

4 

tt 

8,650.00 

1,730.00 

69.20 ; 

22.49 

91.69 

212 

3 

tt 

6,700.00 

1,340.00 

53.60 ; 

17.42 

71.02 

213 

3 

tt 

6,200.00 

1.240.00 

49.60 

16.12 

65.72 


Third Floor 






38.33 

*25 

301 

6 Rooms and ^2 Baths 

13,050.00 

2,610.00 

104.40 

33.93 

o 

303 

3 

Bath 

5,500.00 

1,100.00 

44.00 , 

14.30 

58.30 

* 

304 

4 

tt 

7,350.00 

1,470.00 

58.80 | 

19.11 

77.91 

o 

• 

305 

306 

3 

3 

tt 

tt 

5,750.00 

6,200.00 

1,150.00 

1,240.00 

46.00 

49.60 

i 4.95 
16.12 

60.95 

65.72 

307 

3 

tt 

5,550.00 

1,110.00 

44.40 

14.43 

58.83 


308 

2 

tt 

4,300.00 

860.00 

34.40 

11.18 

45.58 


309 

2 

tt 

4,100.00 

820.00 

32.80 

10.66 

43.46 


310 

3 

tt 

6,700.00 

L.340.00 

53.60 

17.42 

71.02 


311 

4 

tt 

8,650.00 

1,730.00 

69.20 

22.09 

91.69 


312 

3 

tt 

6,700.00 

1,340.00 

53.60 

17.42 

71.02 


313 

3 

Fourth Floor 

tt 

6,200.00 

1,240.00 

49.60 

16.12 

65.72 


401 

4 Rooms and 

Bath 

8,350.00 

1,670.00 

66.80 

21.71 

88.51 


402 

3 

tt 

6,300.00 

1,260.00 

50.40 

16.38 

66.78 


403 

3 

tt 

5,300.00 

1,060.00 

42.40 

13.78 

56:18 


404 

3 

tt 

5,000.00 

1,000.00 

40.00 

13.00 

53.00 


405 

406 

3 

tt 

5,550.00 

1,110.00 

44.40 

14.43 

58.83 


3 

tt 

6,000.00 

1,200.00 

48.00 

15.60 

63.60 


407 

3 

tt 

5,350.00 

1,070.00 

42.80 

13.91 

56.71 


408 

2 

tt 

4,100.00 

820.00 

32.80 

10.66 

43.46 


409 

2 

tt 

3.950.00 

790.00 

31.60 

10.27 

41.87 


410 

3 

tt 

6,500.00 

1.300.00 

52.00 

16.90 

68.90 


411 

4 

tt 

8,300.00 

1,660.00 

66.40 

21.58 

87.98 


412 

3 

tt 

6,500.00 

1,300.00 

52.00 

16.90 

68.90 


413 

Totals 

3 

: 155 Rooms 

tt 

6,000.00 

1,200.00 

48.00 

15.60 

63.60 


52 Baths 


$312,500.00 

$62,500.00 

$ 2 , 500.00 

$812.50 

$3,312.50 



ESTIMATED BUDGET OF ANNUAL OPERATING 

COST 


Taxes... $3,500.00 

Coal_ 1.500.00 

Janitor _ ‘>00.00 

2 elevator boys at $50 __. 1,200.00 

Management_ 000.00 

Insurance _ 550.00 

Electricity __ 700.00 

Water - 250.00 

Ashes Removal_ 150.00 

Supplies .. 100.00 


♦TOTAL..$9*750.00 


^Distributed against stock in Monthly Assessement 
Column. 
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! 

Q. “Did you know what apartments were on the sales list 
when you took charge and which had been taken off the 
sales list?” A. “Not by memory, no. I know I had my 
listing of apartments.” 

Q. “Was apartment 303 on the sales list or bad it been 
taken off?” A. “303 was off the sales list.” I 

On cross-examination the witness testified in substance 
as follows: 

Q. “ Do you know of any other apartment tliat was off 
the sales list specifically by number?” A. “Yes, 301. I 

i 

could not produce the sales list now, that has been several 
years ago.” 

Q. “How did you know that 303 was not on the sales 
list?” A. “I remembered the specific apartment.” 

(By Mr. Munter:) : 

Q. “What is it that fixes that in your mind?”j A. “I do 
not know exactly.” 

Q. “What became of this sales list?” A. “I could not 
tell you that.” 

Q. “Apartment 303 was not occupied by Mr. Flynn, was 
it?” A. “No.* Apartment 303, though, was given to Mr. 
Flvnn. ’ 9 

*•' i 

Q. “By you?” A. “No. It is one of the apartments 
which were sold. 1 know nothing about the sale itself. I 
was at the Clydesdale several months after it opened 
from that time until possibly a year from that time. Mr. 

Flynn was living in the Clydesdale and had charge 
43 of the sales when I first went there. I can not give 
the date, and can not give the date that Mr. Flvnn 
left the Wardman Company. I can not recall when Mr. 


Flvnn severed his connection with the Wardman iConstruc- 
•> 

tion Company and I took charge, either by date,:month or 
season.” 

Q. “The office you referred to in the Clydesdale consisted 
of what?” A. “It was an apartment, No. 102.” j 
Q. “What was the furniture in that apartment?” A. 
“A desk and other office furniture, chairs, regular equip¬ 
ment for an office, I could not itemize it.” 

When I found defendant’s Exhibit 6, it was in its present 
condition, with the writing on the back of it as; far as I 
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remember. There were other papers in the Clydesdale of¬ 
fice when I went up there, letters pertaining* to the Clydes¬ 
dale and to the cooperative apartments. I do not think 
there were anv other agreements. I do not believe Mr. 
Flynn was in the ofiice when T found that paper and I am 


not certain that Mr. Flynn had severed his connections with 

the ^Yardman Company when I found that paper in the 

desk. I took that among* other papers to the main ofiice 

of the YTardman Company, took them from the desk. I 

consider all papers as files. I have seen Mr. Flynn in that 

office, Mr. Flvnn and everv one used the desk—Mr. Flvnn 
• • • 

and mvself. I found it in that desk. I took it to the main 
* 

office, I think it was put directly in our files there. I do 
not think it was given to anyone. I did not put it in the 


files mvself. it was probablv done bv one of the clerks; I do 
not remember which clerk was there. 1 do not recall the 
month in which I brought this contract to the ofiice nor the 
season of the vear, nor the vear. 

+ 7 % 


Henry J. Robb, sworn as a witness on behalf of the de¬ 
fendant. testified in direct examination in substance as fol¬ 
lows : 


1 am Assistant Treasurer of the defendant, have been 
with the corporation since 1918. 1 am familiar with the 

cooperative apartment house operations. They were in 
my charge in the main office. When sales of apartments 
were made by Mr. Flynn, they were reported to me by the 
people in charge of the bookkeeping work in the coopera¬ 
tive department. There were several different people at 
various times in that office, Mrs. Hickey was one and 
44 Mrs. Etrous, the bookkeeper, was another. Accord¬ 
ing to mv information, Mrs. Hickev is now in 
Indianapolis, Indiana. The accounts of the cooperative 
apartments were kept under my supervision. 1 know that 
the sale of apartment 303 at the Clydesdale went on the 
defendant’s books in due course as a sale to Mr. Flynn. 

(2 papers marked respectively Defendant’s Exhibit No. 
7 and Defendant’s Exhibit Xo. 8 handed to witness.) 

These two papers are carbon copies of an original state¬ 
ment which I made up myself; I either delivered the 
original to Mr. Flynn personally or mailed it to him. The 



1 


I 

July 22, 1926 


1 

2 

j 

Mr. E. J. Flynn 


i 

I 

3 


In Account With 


j 

4 


7/ARDf.iAN CONSTRUCTION CO., INC. 

j 

5 

Apt. 301 

The Clydesdale 


i 

6 


Initial payment 

2610.00 

j 

7 


finishing Floors 

50.00 

i 

8 


Shower 3aths & Fittings 


j 

9 


$84.75 - $85.00 

169.75 

i 

10 


Installation 

103.00 

j 

11 


Lavatories (2) $28.00 

56.00 


12 


Fittings 

22.50 

j 

18 


Toilet Seats (2) $6.75 

13.50 

j 

14 


Gas Range 

86.50 

! 

15 


Tiling in Bathrooms (2) 

370.24 

$3481.49 

i 

16 

CREDITS: 


17 


Floors 

30.00 

j 

18 


Toilet Seats (2) $3.25 

6.50 

i 

19 


Kitchen Equipment 

58.00 


20 


Lavatories 

28.00 

122.50 

21 




$3358.99 

22 




j 

23 





24 




i 

25 




i 

26 




j 

27 




i 

28 




; 

29 




i 

80 




| 

81 
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i 


45 


1 


2 

8 

4 

5 

6 

7 

8 

9 

10 
11 
12 

13 

% 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

26 

27 

28 

29 

30 

31 
82 


Apt. 303 - The Clydesdale 


Initial Payment 

1100.00 

1100.00 

#2. 

E. -I. Flynn 

Brought Forward 

$4453.49 

(K. C, Flynn) 

Apt. 401 - The Clydesdale 

Initial Payment 

1670.00 


liirror 

18.00 


Toilet Seat 

6.75 


Cabinet 

8.00 


Closet 

22.00 


Changing Stove 

3.08 


Shower 3ath Installs 

.tion 33.00 £1760.83 


CREDITS: 

• 


Toilet seat $3.25 

3.25 

$1757.58 

Apt. 206 - 06 New York Ave. 

To cost of added improvements 

103.00 


TOTAL - Apts. 301, 303, 4C1 - "The Clydesdale" 

Apts. 203 - 66 New York Ave. £63^57 

I prepared the itemized statement of account which is attached to the 
defendant’s amended plea from the books of original entry of the Wardnan Con¬ 
struction Company and have those original sheets here page by pago (witness 
produces the sheets). I used about forty-three sheets in preparing this state¬ 
ment, the sheets are the original entry sheets and specify what the item was 
for in each case. (Statement attachod to the amended plea offered and received 
in evidence and was as follows: 

April 15, 1927 


air. E. J. Flynn 

In Account rath 
hAhpmAN CONSTRUCTION CO.. INC . 

To Commissions 55 2i Street, N. W., as follows: 

No. 5221. ) 

Wardman Construction Co.) 

vs. )Page No. 4t> 

Edmund J. Flynn. ) 


BEST COPY AVAILABLE 


from the original bound volume 


T 

| 


i 


1 

John C. Bell 

405 

i 

$3900.00 

2 

Janes Rf. Clark 

£04 

4050.00 

3 

Marjory 3. Elder 

108 

4100.00 

4 

U. Elizabeth Fowler’ 

308 

2900.00 j 

5 

Adelia S. Forrester 

207 

4150.00 

! i 

6 

E. J. Flynn 

202 

4700.00 

7 

John W. Harper 

405 

i 

7500.00 

8 

Sally ». Hunter 

106 

5600.00 

9 

Dena 15. Kingsley 

205 

4200.00 

10 

Samuel R. Keene 

505 

4050.00 

11 

Viola R. King 

409 

5050.00 ; 

12 

Lulu V. Lawson 

406 

i • 

5350.00 

IS 

Walter S. Lephew 

104 

3950.00 

14 

j Margaret Meredith 

304 

3950.00 j 

! « 

15 

Charlotte Koakler 

203 

3000.00 ! | 

16 

Guy Morgan 

1 

209 

5400.00 ! 

17 

Fred Manglier 

4Q1 

7300.00 

18 

Hugh 'J. Purcell 

407 

5850.00 

i 1 

19 

Rowana F. Roberts 

40S 

I 

2800.00 

20 

, 

Charles H. Ryan 

402 

• 

4350.00 ; i 

21 

Whitney Beale Read 

309 

5200.00 i 

22 

1 

i Crawford J. Smith 

105 

i 

4050.00 

2S 

1 

David R. Steele 

307 

4000.00 

24 

liyrtle S. Stephenson 

302 

4500.00 j 

25 

Sarah A. Stanford 

506 

5600.00 

26 

Paul Serene 

109 

4000.00 | 

27 

John H. Tcncn 

205 

5800.00 

28 

Ruth Plunner White 

404 

5800.00 

29 

Frank S. Zappula 

107 

4000.00 

30 



• i 

C130,900.00 $6545.00 

| 

SI 
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BEST COPY AVAILA 


from the original bound volume 







1 
2 

3 

4 

5 

6 

7 

8 
9 

W 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 


To coxuissions 65 "I-i" Street, 

N. W., as 

follows: 

Lulu & Rose Anderson 

104 

$5950.00 

Sarah M. Barber 

207 

4150.00 

Lloyd Bohannon 

302 

4500.00 

Nannie C. Bamdollar 

204 

4050.00 

W. Walter Brown 

305 

4050.00 

Mary D. Brown 

407 

3650.00 

Sadie tt. Barber 

206 

5800.00 

Charles K. Buckley 

309 

5200.00 

J. H. & Jean 3yers 

506 

5600.00 

J. D. Byers 

103 

9000.00 

Herman L. Caton 

£05 

4200.00 

Katherine B. Curry 

106 

5600.00 

Lula Ehringer 

404 

3800.00 

George C. Fultz 

307 

4000.00 

E. C. & B. J. Flynn 

202 

4700.00 

Henry Flury 

406 

5350.00 

S. C. & F. J. Flynn 

408 

2800.00 

Hery A. Harrover 

108 

2900.00 

Katherine V. Herlihy 

405 

3900.00 

C. E. Leoerise 

109 

5200.00 

Ellen S. Heyars 

208 

5000.00 

Harry S. Waus 

105 

4050.00 

SLla D. Sia.tch.ett 

304 

3950.00 

John C. Stafford 

508 

2900.00 

Ellen D. Smith 

107 

4000.00 

Frank E. Tanner 

409 

5050.00 

Edwin A. Westland 

402 

4330.00 

$119,900.00 


No# 5221. 


) 


$5995.00 


^ ^ — - v 
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) 



BEST COPY AVAILABLE 



from the original bound volume 




1 

To Commissions 66 New York Ave., N. W ., as 

follows: 

; 

2 

Joseph D. Black 

407 

3850.00 

j 

3 

R. P. Crigler 

306 

5600.00 


4 

Winifred D. Carter 

305 

4050.00 

i 

6 

Marie A. Flynn 

208 

3000.00 


6 

Lt. John Flynn 

106 

5600.00 

i 

7 

Samuel St Rose A. Fenton 

206 

5800.00 

i 

8 

Mary A. Harrover 

107 

4000.00 

; 

9 

Christiana C. Hllbrandt 

405 

3900.00 

i 

10 

Bessie C. Hilbert 

404 

3800.00 

i 

11 

Dennis N. Herenner 

406 

5550.00 

i 

12 

E. J. Flynn 



j 

18 

To Commissions 66 New York Ave. Continued 


j 

14 

Julia Horowitz 

409 

5050.00 

i 

16 

Willis E. Lancaster 

307 

4000.00 

: # 

16 

E. J. « E. C. Flynn 

202 

4700.X 

i 

17 

Lillian D. Meyers 

108 

290Q.X 


18 

Baily H. Marshall 

408 

28X.X 


19 

Esther K. McDowell 

105 

9000.X 

: 

20 

Esther K. McDowell 

104 

3950.X 


21 

. Sstlier K. EicDewell 

105 

4050.X 



Phillip St Goodin Osthus 

204 

4050.X 


23 

Viola E. Reece 

205 

42X.X 

j 

24 

Richard A. 3rannon 

302 

45X.X 

i 

25 

Charlotte Moakler 

304 

3950.X 

i 

26 

Charles W. Tnomas 

207 

4150.X 

1 

27 

Alice E. Young 

308 

2900.X 

i 

28 

H. A. YYataaan 

402 

4350.X 

j 

29 


<&109,500.00 

$5475.X 

2 

-20- 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 


To CoirjRissions 76 Nov York Ave., N. ’►«., 

as follows: 

Elizabeth Condy 

305 

$4700.00 

Maude Campbell 

404 

4500.00 

E. J. <£ E. C. Flynn 

202 

48CO.OO 

Minnie liay Fisk 

105 

4700.00 

James R. Gouge 

405 

4600.00 

Mery R. Kane 

302 

4700.00 

Flossie McKaughan 

204 

4700.00 

Helen Obemdoerfer 

104 

4600.00 

May 3. & Allan M. Russell 

304 

4600.00 

S. Bernard Rusk 

205 

4800.00 

Mary Townsend 

402 

4600.00 

To Commissions 80 New York Avc., N. W., 

$51,300.00 

as follows: 

George J. Bauer 

401 

$5350.00 

H. M. & F. Bailey 

402 

6000.00 

Annie M. Benner 

205 

5200.00 

Mary R. Duvall 

303 

3550.00 

A. I. Daugherty 

201 

6300.00 

E. J. Flynn 

204 

4400.00 

Everett L. Hunter 

301 

5800.00 

Catherine A. Mistretta 

404 

5700.00 

Harry li. Naylor 

504 

4050.00 

Rose D. Pardee 

403 

3250.CO 

Rose D. Pardee 

406 

480C.00 

John L. Powers 

306 

5250.00 

Lula A. Prather 

206 

5700.00 

Ina Pope 

302 

6550.00 

Clarence A. Shucel 

405 

4400.00 

David F. Smith 

505 

4800.00 

Marguerite nebb 

203 

3800.00 


$2565.00 


No. 5221. 


$62,900.00 $4145.00 


) 
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1 

E.J. Flynn 

#4' 

i 

2 

To Commissions ’’The Clydesdale" as follows: 


S 

Julia Amies 

406 

£6000.00 i 

4 

Charles S.Baun 

309 

4100.00 

5 

Charles S. Baum 

311 

8650.00 j 

6 

E. Louise Belcher 

106 

6000.00 ; 

7 

R. 5. Billheimer 

407 

5350.^0 ; 

8 

Mrs. Augusta Carl 

403 

5500.00 ! 

9 

Robert E. Goldsby 

112 

6500.00 

i 

10 

Annie M. Davis 

208 

4500.00 j 

11 

C. Francis Dunmore 

304 

7350.00 

12 

Henry C. Flynn 

401 

8350.00 

18 

E- J. .Flynn 

501 

13050.00 j 

i 

14 

E. J. Flynn 

303 

5500.00 ; 

15 

Carroll Gray 

405 

5550.00 j 

16 

Marie H. Heath 

40S 

395Q.00 

17 

B. L. Jarman 

410 

6500.00 j 

18 

B. L. Jarman 

412 

6500.00 | 

19 

Charlotte Johnston 

102 

4350.00 | 

20 

Edna R. Jackson 

108 

4100.00 ! 

21 

Denton Ledford 

101 

8550.00 

22 

Laura Lindley 

109 

5900.00 

28 

Dr. 7/. W. Mauil 

201 

8700.00 

24 

Emily H. Marshall 

408 

4100.00 

25 

Lt. Wm. Mason 

104 

500C.GO 

26 

Robert iluldrow 

411 

dcoo.oo i 

27 

Carrie Needham 

206 

6200.00 

28 

Charles and Hettie M.Peterson 312 

6700.00 

J 

29 

Byrd E. Rynex 

202 

6500.00 ! 

SO 

E. J . & Harriet B. Raymond 

306 

6200.00 

81 

Thomas Elliot Snyder 

111 

8300.00 

82 

Margaret Baumer 

Ho. 5221. 

404 

5000.00 

) 
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Edmund J# Flynn. 

) i 


51 


E. S. Whiteouch 


212 


6700.00 


E. S. Whitcouch 

402 

6300.00 


Wayne B. Wheeler 

209 

4100.00 


Wayne B. nheeicr 

211 

8650.00 


| 


$214,400.00 

.+10,720.00 


9/1/25 

By Mirror St Moulding 

$28.20 

9/30/25 

By check 

5000.00 

11/10/25 

By check 

2500.00 

11/1/25 

By Insurance 

54.66 

E. J. 

Flynn #5 


11/17/25 

3y Doposits on apartments 



202 - 55 M St. 

940.00 


202 - 65 K Street 

940.00 


202 1 66 New York Ave. 

940.00 


202 - 76 New York Ave. 

960.00 


204 - 80 New York Ave. 

880.00 


208 - 66 New York Ave. 

600.00 

12/19/25 

By check 

560.00 

12/19/25 

By check 

2500.00 

1/12/26 

By check 

3000.00 

3/12/26 

By check 

2000.00 

4/16/26 

By check 

2000.00 

5/13/26 

By Conger Wash Company 

20.00 


By check 

2000.00 

6/14/26 

By check 

2000.00 

7/27/26 

By Extra work - 208 - 66 N.Y. Ave. 

105.00 


By Deposit 401 Clydesdale 

1670.00 


By Extras 401 Clydesdale 

87.58 


By Deposit 303 Clydesdale 

1100.00 


By Deposit 301 Clydesdale 

2610.00 


By Floors 301 Clydesdale 

20. OC 


By Shfcwer & Fittings inc. apt. of K. Flynn 

272.75 

No. 

5221. ) 
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1 


i 

i 


By Lavatories 57.5C 


2 


By Gas Range 


28.50 

8 


By Tiling 


570.24 

4 

7/15/26 

By Check 


2000.00 

5 


By. Painting 3018 Porter St. 


42.96 

6 


By Papering 3018 Portor St. 


29.50 

7 


By Telephone charges 


30.38 

8 

9/21/26 

By Assessment for month of July 1926 


9 


303 Clydesdale 


14.50 

10 


By Assessment for month of Aug. 1926 


11 


306 Clydesdale 


14.30 

1 

12 


By Assessment for month of Sept. 

1926 

I 

IS 


305 Clydesdale 


14.30 

14 


By Payment on principal due Aug. 

1, 1926 

i 

16 


303 Clydesdale 


22.00 

16 


By Payment on principal due Sept. 

1, 1926 

i 

17 


303 Clydesdale 


22.11 

18 


By Interest to Aug. 1* 1926 


: 

19 


303 Clydesdale 


22.00 

20 


By Interest to September 1, 1926 


! 

21 


503 Clydesdale 


21.89 

22 

28' 

10/1/26 

10/15/26 

To Credit for overchai’ge $ 

on floors 

To Credit for l/2 of de¬ 

20.00 

i 

J 

24 


posits forfed Lula 


! 

26 


j. Adams - 65 B St. 

25.00 

! 

26 


Bessie Hungeford 65 H St.: 

50.00 

; 

27 


Mrs. Morris Podnos 80 N.I.Ave. 

50.00 

• 

28 


Mias C. R. Silver ” 

75.00 , 

; 

29 

10/50/26 

To Credit for telephone charges 

50.38 

1 

80 

12/21/26 

To Credit for overcharge on 


i 

81 


tilework on bathroom floors 

85.07 

| 

82 

* 



i 

i 
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Payment due 10/1/26 on 

prin. 

$ 22.22 * 

R 

n 

11/1/26 


22.53 

R 

VI 

12/1/26 


22.44 

1 

n 

1/V27 


22.56 

« 

9 

2/1/27 


22.67 

R 

0 

3/1/27 

• 

22.78 

at 

9 

R 

4/1/27 


22.90 

Interest 

on 

prin. due 10/1/26 

21.78 

9 

9 

R R 

11/1/26 

21.67 

V 

9 

R R 

12/1/26 

21.56 

II 

9 

R R 

1/1/27 

21.44 

II 

9 

R R 

2/1/27 

21.55 

R 

9 

R R 

5/1/27 

21.22 

’ 9 

9 

R R 

W27 

• 

21.10 

Assessment 

for Oct.dualO/1/26 

14.50 

17 


R R R 

11/1/26 

14.50 

9 - 


■ Dec. due!2/l/26 

14.50 

9 


"Jan. " 

1/1/27 

14.50 

9 


* Feb. " 

2/1/27 

14.50 

9 


■ Mar. * 

3/1/27 

14.50 

9 


" Apr. • 

4/1/27 

14.50 


To amount due from Mr. Flynn 


$105.8-4 

$55834.27 


$55884.27 


25 Mr. Muster: "The plaintiff admits all the charges end credits on this 

26 pacer except those concerning apartment 503." 

27 The Witness: "First wo sake a list of all the sales and the sale prices 

28 and thee allow him five per cent commission on the total for each building 

29 he sold apartments in, we credited him commissions on thirty-four apartments 

80 in the Clydesdale including apartment 505. There is the item (indicating on 

81 original sheet and reading) "Mams Mill Road, commissions $10,720, charged 

82 to the. credit of E. J, Flynn, $10,720." and there is the original journal 

No. 5221. / 
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WARDMAN CONSTRUCTION CO. VS. E. J. FLYNNj 


handwriling in lead pencil on the top of* Exhibit 7 is my 
writing, marked ‘‘File IT. J. li.” “E. J. Flynn! ” That 
meant for our file clerk to file under “Edmond JJ Flvnn.” 
Xo. 8 is marked “Copy for Mrs. Hickey” in my handwrit 
ing. It was sent over to her for her books. Exhibits 7 and 
8 were offered and received in evidence, simply for the pur¬ 
pose of showing that the plaintiff was notified of this fact, 
and are identical except for the memorandum af the top 
aforesaid, as follows: 


(Here follow tabulations marked pages 45, 46, 47, 48, 49, 

50, 51, 52, 53, and 54.) 

55 entry that I made up for the bookkeeping depart¬ 
ment. Journal entrv marked defendant’s Ex- 

* 

liibit 10). I made up these items of Exhibit #10, it is in my 
handwriting, I made it up for our Accounting Department, 
it went to the Accounting Department, our books are made 
up from that. Statements were sent from time to time to 
Mr. Flvnn of his account, several statements made; one 
or two later on showing where we had charged his account 
with prior assessments and payments on this particular 
apartment, 303. I heard Mr. Flynn testify about having a 
conversation with Mr. Hobbs in which I joined; he had a 
number of conversations, usually with Mr. Hobbs about 
his account. As I recall the one he referred to, Mr. Hobbs 
called me in in connection with the statementi of Mr. 
Flynn’s account and I told him I was working on it and 
would have it ready. There was a question about this 
apartment 303. Mr. Flynn denied he owned it, although it 
had been taken off our sales record, he having purchased 
it. Mr. Hobbs was Treasurer and all statements of account 
he referred to me. I do not remember the exact conversa¬ 
tion, the substance of it was that if there was anything due 
Mr. Flynn we would remit to him, if there was anything 
due us we would expect him to remit. I did not know how 
the account stood. This apartment 303 was taken off the 
sales list, and Mr. Flvnn never made anv statement to me 
that he had not bought apartment 303 until after he quit 
our employment.” j 


4—5221a 
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On cross-examination, the witness testified in substance 
as follows: 


(By Mr. Hunter:) 

Q. “Hr. Robb, lias the Hardman Construction Company 
anv records or books to show the dates on which these 
various apartments were purchased?” A. “They have the 
original contracts with each purchaser.” 

(By Hr. Hunter:) 

Q. 44 Has the Hardman Construction Company records 
to show the dates on which these contracts were executed 
and accepted and the dates on which these credits were ex¬ 
tended to Mr. Flvnn and the charges made?” A. 44 This 
is the entry for the credit to Mr. Flynn (handing sheet to 
Mr. Hunter). On all the apartments we have the contracts 
to show the dates on which these different transactions 
took place. It was all taken from the original contracts 
of purchase.” 


56 (By Mr. Hunter:) 

Q. 4 ‘Has not the Hardman Construction Company 
books to show the dates on which these contracts were 
executed?” A. “We have the contracts.” 

Q. 44 You have no books?” A. 44 Yes, and then there is 
the book of the Clydesdale, Incorporated. It shows the 
date these individual owners took over their apartments 
but not the dates on which the contracts were executed and 
approved by the Hardman Company. There is a separate 
set of books kept for the Clydesdale, Incorporated, which 
shows the dates on which these different apartments were 
taken over by the various purchasers, that is a separate 
corporation, we are acting as agents for that.” 

Mr. Hunter: 44 1 now call upon you to produce those 
books.” 

(The books were produced.) 

A. 4 4 These are the books of the Clydesdale, Incor¬ 
porated. This book (indicating) contains all accounts with 
Hr. Flynn concerning the purchase of apartments in the 
Clydesdale. I do not know in whose handwriting the 
entries in these books are.” 


WARDMAN CONSTRUCTION CO. VS. E. J. FLYNN. 27 

i 

(By Mr. Munter:) 

Q. “The first entry in this book calling for apartment 
301 that was occupied by Mr. Flynn—as to improvements, 
what does T-9 refer to?” A. “Cash book, page 9. I have 
that cash book here—“improvement, E. Flynn, 301, 
$748.99” refers to extra work that was done in the apart¬ 
ment, the sort of work that was not ordinarily done; the 
date of the entry is December 1, 1926.” 

Q. Were there any charges made before that ? Where is 
the book covering charges prior to December 1,1926 ?” A. 
“I do not know. 


(By Mr. Munter:) 

Q. “ Was there one?” A. “I do not know whether there 
was or not. I do not know whether there was a Clydesdale 
book covering charges prior to December 1, 19126: T think 
that is when the Clydesdale was incorporated.” 

37 Mr. Munter: “The company was incorporated on 
the 13th day of July, 1926 ?” j 

The Witness: “Yes.” ; 

Q. “What I am asking you to produce is the book of The 
Clydesdale, Incorporated, prior to December 1,1926.” 

Mr. Wright: “ You assume there was one.” j 
By Mr. Munter: “If there were any.” i 


Witness: “I do not know about that. These are all dated 
from December 1, 1926.” I 


Mr. Wright: “Read that first entry in the book.” 
The Court: “Were there such books?” 


Mr. Wright: “I asked him to read the first entrv in which 
it shows that it is the first book.” 

The Court: “I will let him read it on direct examination.” 
The Witness: “The statement that I referred to in my 
direct examination was made from the books of! the Ward- 


man Construction Company which I have here; that state¬ 
ment was made from the statement of accounts kept with 
Mr. Flynn on the books of the Wardman Construction Com- 
pany. The first entry in the books of the Wardman Con¬ 
struction Company covering the charge of the initial pay¬ 
ment of $1,100.00 against Edmund J. Flynn on apartment 
303 is under date of July 27, 1926. Mr. Flynn left the 
Wardman Construction Company in the summer of 1926,1 
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do not know the date now, and can not say whether it was 
before or after this entry was made. I believe the entry 
was made after Mr. Wood found that paper in the tiles at 
the office, I took the information from which to charge Mr. 
Flynn's account $1,100.00 from the contract, the paper that 
I testified to this morning. Mr. Flynn and I had a num¬ 
ber of conversations regarding his account with us, 1 do not 
know how many, I can not recall the dates at all, 1 know 
thev were during the summer of 1926. At the time Mr. 
Flynn came in for a settlement on his account, I brought 
up with him and Mr. Hobbs the purchase of 303 The Clydes¬ 
dale; Mr. Flynn and 1 had a number of conferences about 
his account, I do not believe 1 can tell you which one of 
these conferences it was when the question of apartment 

303 was first brought up; because we had conversa- 
58 tions manv times during the course of his service 

with Wardman, thev were about various matters 

• • 

that would come up pertaining to the sale of these apart¬ 
ments. Apartment 303 was first mentioned in the summer 

of 1926. I fixed that bv the date of that statement. Mr. 

* 

Flynn handled the sale of the apartments and I seldom 
came in contact with that. I am not familiar with the 
routine connected with the acceptance of the contract of 
apartments in the Clydesdale except by hearsay.” 

(By Mr. Munter:) 

Q. ‘‘After a sale had been reported by him to your office, 
what did you do, if anything?” A. “It was reported to us 
and the memorandum and the papers were kept by that 
department and all settlements were made that wav.” 

(By Mr. Munter:) 

Q. “I ask you whether Mr. Flynn ever did report to you 
or anyone else in the Wardman Construction Company that 
apartment 303 had been sold ? A. “Mr. Flynn did not, no.” 

Q. “Was there any occupancy agreement ever executed 
to cover apartment 303, in accordance with this subscrip¬ 
tion agreement?” A. “No.” 

(By Mr. Wright:) 

Q. “Do you know whether it was or not?” A. “I have 
never seen one.” 
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(By Mr. Munter:) j 

Q. “You have made a search in your records,; have you 

not, and von were unable 1o find any?” A. “Xo.” 

! 

(By Mr. Munter:) 

Q. u Was any note ever executed to cover apartment 303, 
The Clvdesdale?” 

To which question tlie defendant objected. The Court 
overruled the objection. To which ruling the defendant at 
the time excepted. The witness answered “Xq, no note 
executed.” 

i 

(By Mr. Munter:) 


Q. “The contract or the form you testified to lips a place 
here “Approved: Wardman Construction Company, Inc. 
by.” I ask vou whether anv action was ever taken bv the 
Wardman Construction Company to approve this contract, 
in accordance with the form.” 

To which question the defendant objected. The 
59 Court overruled the objection. To which puling the 
defendant then and there excepted and the witness 
answered: “The contract was accepted and no;signature 
was placed on it.” 

j 

By Mr. Munter: “Who accepted the contract?;’ A. “It 
was taken into the office and accepted in that mariner. The 
apartment was taken off the sales list. That was while Mr. 
Flvnn was still there. I do not sav that this coritract was 
brought into the office while Mr. Flvnn was still there. I sav 
the apartment was taken off our sales list while Mr. Flynn 
was still there.” 

(By Mr. Munter:) i 

Q. “I understood you to say that this apartment was 
taken off the sales list while Mr. Flynn was with the com¬ 
pany.” A. “That is right. I can not fix the date from my 
records as to when that was, the procedure was simply a 
case of striking it off the list of apartments for sale, and the 
settlement would not come through until a later date. 1 do 
not know whether the sales list is in existence, because it 
was simply a memorandum showing which apartments 


i 
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were available for sale and was the memorandum to which 
Mr. Wood referred in his testimonv that he turned over to 
the office. I brought with me all the records of the Clydes¬ 
dale so far as [ know.’’ 


Bv Mr. Munter: “ 1 will ask vou whether or not it is a fact 
* • 

that in every one instance the form of subscription agree¬ 
ment was approved by the Wardman Construction Com¬ 
pany, Incorporated, by Mr. Hobbs or yourself in writing, 
designated on this form?” A. “I do not know that to be a 
fact until I can examine each individual contract.” 

Bv Mr. Munter: “Have vou those contracts here?” A. 

V • 

“I have only this one just marked “cancelled.” 

Mr. Wright: “Here is one on 66 New York Avenue if 
you want it. There is no approval.” 

Mr. Wright: “Here is another one, if vou want it, one of 
Mr. Flynn’s other apartments. Here is a third.” 

The Court: “Were these contracts executed in dupli¬ 
cate?” 


The Witness: “Yes, sir, executed in duplicate. 
60 The original went to the purchaser and ordinarily 
the copies would not be executed. I have in my office 
the subscription agreement for the remainder of these 
apartments in the Clydesdale.” 


Bv Mr. Munter: “Did vou ever notify Mr. Flvnn of the 
acceptance of this subscription agreement?” 


To which question the defendant objected, the Court 
overruled the objection and the defendant then and there 
excepted. 


The Witness: “I did not.” 


Q. “This contract calls for a deposit of $1.00. Did the 
books of the Wardman Construction Company or the 
Clydesdale show the receipt of any deposit in connection 
with this contract ?” A. “I have no records to show that.” 


(By Mr. Munter:) 

Q. “Was any formal notice sent to Mr. Flynn to call upon 
the office of the Wardman Construction Company to make a 
settlement under this subscription agreement?” 
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To which question the defendant objected. The Court 
overruled the objection. To which ruling the defendant 
then and there excepted and the witness answered: 

“After he left our company, he was called on for 
61 settlement; we sent him notices and asked him to 
come in. That was after he had left the company. I 
do not know whether any claim was made upon him to come 
in and make settlement while he was with the company, I 
did not make any request of him, and if any one else did, it 
might have been done verballv.” 

o * 


On redirect examination, the witness testified in sub¬ 
stance as follows: 

The certificate of incorporation of the Clydesdale shows 
it was incorporated on the 13tli day of July, 1926. I The first 
entry appearing on the Clydesdale books as to apartment 
303, The Clydesdale, is July 27, 1926, the date of the first 
entry on those books as to apartment 301 bought by Mr. 
Flynn in the Clydesdale is July 27, 1926, the date of the 
first entry on those books with respect to apartment 401 in 
the Clydesdale, bought by Mr. Flvnn is the same date Julv 
27, 1926. 1 do not know whether he bought apartment 401 
or bought it in some other name—Henry C. Flynn; with the 
instructions to charge his account. I have the book that 
shows the accounts of Mr. Flynn, The Clydesdale book, and 
have turned to the pages I had when Mr. Munter was exam¬ 
ining me; the heading of those pages are “E. J. and Elsie 
C. Flynn, Apartment 301, The Clydesdale, occupancy July 
1, 1926.” The next page, the heading is “E. J. Flynn, 
Apartment 303, The Clydesdale” and in pencil,: to show 
there was no complete settlement, a memorandum “Occu¬ 
pancy July 1, 1926.” The other is in ink. The other page 
is headed “H. C. Flynn, apartment 401, the Clydesdale, 
occupancy, June 1, 1926.” (The witness, continuing*:) The 
other books that I had is the journal of the Clydesdale, In¬ 
corporated. 



WARDMAX COXSTRUCTIOX CO. VS. E. J. FLYXX. 


OO 

O-j 


And thereupon the defendant offered in evidence the first 
page thereof, which is as follows: 




1926, 12/1. 


The Clydesdale, Inc., organized under the laws of the State 

of Delaware by-on December 1, 1926, with an 

authorized capital stock of ($.112,000) three hundred 
twelve thousand dollars, par value, of stock ($100), one 
hundred dollars per share. 


J. Amies . 

C. Baum.. 

62 E. L. Belcher. 

R. S. Billhimer 

A. J. Brosseau . . . . 

A. Carl.'. 

R. E. Goldsbv.. 

v i 

J. F. Chase.:. 

A. M. Davis. 1 . 

F. Dunmore . 

L. Dent .. 

E. J. Flynn. 

E. J. Flvnn.. 

H. C. Flvnn .. 

C. Grav .. 

M. H. Heath . 

M. H. Haller.. 

M. Hausmann.. 

B. L. Jarman.. 

C. Johnston .. 

E. P. Jackson. 

D. Ledford . 

L. Lindlev... 

W. M. Mann . 

E. H. Marshall . . . ,. 

W. Mason . . 

Brought Forward” 


. #406 

6,000 

^309 

4,100 

{311 

8,650 

106 

6,000 

407 

5,350 

205 

a, 1 oO 

403 

5,300 

112 

6,500 

110 

6,500 

208 

4,300 

. 304 

7,350 

105 

o,ao0 

301 

13,050 

303 

5,500 

401 

8,350 

405 

5,550 

409 

3,950 

305 

5,750 

204 

5,200 

5410 

6,500 

£412 

6,500 

102 

4,350 

108 

4,100 

101 

8,350 

109 

3,900 

201 

8,700 

408 

4,100 

104 

5,000 


It was not customary for us to sign the copy of the sub¬ 
scription agreement which we kept in our files. Here are 
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copies of five contracts taken from the tiles of the coopera¬ 
tive apartments, four of them here in the name of Mr. and 
Mrs. Flynn, one for apartment 202, 66 New York Avenue, 
one for apartment 204,1201 First Street, one for apartment 
202, 70 New York Avenue and one for apartment 202, 65 
“ M ” St. The fifth is in the name of Elizabeth Karr Tur- 
rell and none of them bear any approval in writing. 

Air. Munter: “May the witness be requested to 
63 bring this afternoon the original contracts or sub¬ 
scription agreements covering the Clydesdale, the 33 
he has in the officef” 


Thereupon a recess was taken until afternoon. 


The witness produces the other agreements from 
64 his tiles of the Clydesdale to show whether or not 
they had been accepted in writing by the i Wardman 
Construction Company. I 


The Witness: “These are the agreements and I have 
been over them; there is not a single one accepted in writ¬ 
ing by the Wardman Construction Company; these are our 
office copies. Each of these agreements has upon the out¬ 
side of the front page the name of the owner and the num¬ 
ber of the apartment in the handwriting of plaintiff.” 

The Witness: “I have here the stock certificate book of 
the Clydesdale, Incorporated and have the stub of certificate 
No. 11 before me for apartment 301, Mr. Flynn’s apart¬ 
ment. The date of that certificate is December 1; 1926 and 
is issued to Edmund J. and Elsie C. Flvnn. I; have also 
here a promissory note executed by Edmund J. Flynn and 
Elsie C. Flynn, dated December 1, 1926, for $10,176.38 
which represents the balance due on apartment 301, The 
Clydesdale. I have here the occupancy agreement for the 
occupancy of apartment 301, signed by The Clydesdale, In¬ 
corporated, and Edmund J. Flynn and Elsie C. Flynn and 
it is dated August 1, 1926. I have here also the stub of 
certificate 35 in the stock book which shows 55 shares issued 
to Edmund J. Flynn and Elsie C. Flynn dated December 1, 
1926, the same as No. 11; I have the certificate here as well 
as the stub and the date on the certificate is December 1, 
1926 that represents the shares for apartment 303.” 


5—5221a 
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Mr. Wright: 44 1 do not want to encumber the record by 
offering all these formally, your Honor; my only purpose 
is to prove the dates.” 

The Court: 44 All right, sir.” 

On cross-examination the witness testified in substance 
as follows: 

I have brought here our office copies of the subscription 
agreements, we do not have the originals. 

The Court: 44 I do not imagine they would have those 
which were turned over to the purchasers.” 

The Witness: We do not have any others than those I 
have brought with me. 

Q. 44 Your claim of set-off is for 33 apartments mentioned 
in the Clvdesdale as having been sold bv Mr. Flynn 
65 and you only brought 22 of these subscription agree¬ 
ments?” A. <4 I got out all the files we had up there.” 

Q. 4 4 Did the subscribers have anything to do with the 
issuance of that stock that you have just testified to?” A. 
4 4 No, they were issued in our office.” 

The stock certificate for apartment 303 was never en¬ 
dorsed, the promissory note and occupancy agreement for 
that apartment were drawn but were never executed by 
Mr. and Mrs. Flynn; there must have been some money due 
Mr. Flynn on July 1 because we gave him a check for 
$2,000.00 on Julv 15. 

r V 

Q. 44 You testified on direct examination, Mr. Robb, that 
Mr. Flynn authorized you in writing to charge apartment 
401 to his account.” 

Mr. Wright: 44 I did not hear him so testify.” 

By Mr. Munter: “Did you so testify or not?” A. 44 He 
authorized us to charge his account. I do not know whether 
he did it in writing or not. I might find it among these 
papers here.” 

(By Mr. Munter:) 

Q. 4 4 Never mind whether he did it in writing or not. Did 
he ever authorize you to charge apartment 303 to his ac¬ 
count?” A. 4 4 In the manner that other apartments were 
charged to his account. He had taken the apartment off his 
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list, said it was his, and we carried it through. I never 
had anv conversation with Mr. Flynn mvself about the mat- 
ter until after he raised the question about it.” I 

(By Mr. Munter:) 

Q. “Did Mr. Flynn ever ask you to charge apartment 303 
to his account ?” A. “He never asked me to charge any of 
these apartments. The Wardman Construction Company 
was under contract with the Clydesdale Cooperative Com¬ 
pany to manage the building, it still has that contract and 
that explains our having custody of the records of The 
Clydesdale. The Wardman Company has made ; payments 
to The Clydesdale Corporation on account of this apart¬ 
ment for Air. Flynn and charged to his account. A settle¬ 
ment was made with The Clydesdale Apartment by the 
Wardman Corporation for the payments charged to Air. 
Flynn’s account on the books of the AVardman Corporation, 
that appears upon the records of the AVardman 

66 Construction Company and The Clydesdale, I have 

it right here (indicating).” I 

Bv Air. Alunter: “I am asking the witness to show us the 
records of the AVardman Construction Company showing 
payments to the Clydesdale on account of this apartment 
303.” * j 

The AA’itness: “Here is an item of $130.90, charged to 
F. J. Flynn, covering note interest and assessment on apart¬ 
ment 303, The Clydesdale, in September 1926, charged 
against Air. Flynn’s note interest and assessment, 303, The 
Clvdesdale; that is on the note lie should have executed in 
accordance with that contract, and the monthlv assessment 
for operating expenses and his proportionate share for that 
apartment. That is the note that was drawn up but not 
executed, and that, is the same with all these charges that 
we have in the books covering payments to The Clydesdale, 
charged against the note not executed by Edmund J. 

67 Flvnn or Elsie C. Flvnn.” I 

* * 

i 

(By Air. Alunter:) j 

Q. “You never received any authorization ; from Mr. 
Flvnn asking vou to charge his commission account with 
the payments due on apartment 303, did you?” 
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To which question the defendant objected, The Court 
overruled the objection, to which ruling the defendant then 
and there excepted and the witness answered “I did not 
receive any authorization for that apartment or any other 
apartment / 9 

(By Mr. Munter:) 

Q. “You kept on charging his commission account with 
these payments after you had been asked by Mr. Flynn not 
to make them and when he denied owning the apartment?” 
A. “As Iona* as there were anv funds available.” 

On redirect examination the witness testified in substance 
as follows: 

I have here a debit slip (producing it), defendant offered 
it in evidence and it is as follows: 


“7/27/26. 

Debit E. J. Flynn $1100.00, 303, Clydesdale; credit in¬ 
stallment account $1100.00, authorized, H. J. Robb. ” 


The Witness: “That went to the bookkeeper as usual. 
I have here, (producing them) the occupancy agreement and 
note for 303 Clydesdale which were prepared, the occupancy 
agreement was dulv signed bv The Clvdesdale, it bears mv 
signature as President.” 

Mr. Munter produces a letter and hands it to Mr. Wright. 
The witness testifies that he wrote and mailed it in due 
course, the defendant offered it in evidence, written upon 
the stationary of the Wardman Construction Company, In¬ 
corporated, addressed to Mr. Edmund J. Flynn, Washing¬ 
ton, I). C., and is as follows: 

“Dear Sir: 

After investigation we find that you were overcharged 
on the bathroom floor on your apartment and we have today 
credited your account with $83.07. 

We would appreciate it if you would immediately for¬ 
ward us check for the, payments overdue on your apartment 
303, The Clydesdale. Unless check is received, we shall 
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charge the amount due to your account on! the books 

68 of the Wardman Construction Company. 

Very truly yours, 

WARDMAN CONSTRUCTION 
COMPANY, INC. 

HENRY J. ROBB.” 

The letter bears the date of January 21, 1927. 

The Witness: “We gave him credit for that $83.07 under 
date of December 21, 1927. That letter was in response to 
a complaint made by Mr. Flynn about the overcharge.” 

Thereupon the defendant rested. 

69 At the convening of Court, James D. Hobbs was 
sworn as a witness on behalf of the defendant and 

testified in direct examination in substance as follows: 

I am Vice-President and Treasurer of the defendant cor¬ 
poration, have been ever since its incorporation, the details 
of the cooperative apartment house matters were handled 
by Mr. Robb. I recall having had a talk with Mr. Flvnn 
at about the time he quit us; he came in to see m;e to get a 
settlement of his account with us. He was under the im¬ 
pression I think, that we owed him some balance of com¬ 
missions and he asked for the money. I told him that I 
knew nothing about the state of the account, that I was not 
personally familiar with it and that I referred him to Mr. 
Robb, who was. Mr. Robb came in; Mr. Robb stated at the 
time that the account was not made up, he had not finished 
it but that there was a balance—we both knew there was 
a balance due from Mr. Flynn on his apartment lie bought. 
Neither Mr. Robb or I said that we would make up the ac¬ 
count and send Mr. Flynn a check. 

On cross-examination, the witness testified in substance 
as follows: 

I cannot fix the date of these conversations nor give anv 
idea at all regarding the time except that 1 know it was 
about the time Mr. Flynn left; he and I had several con¬ 
versations; he was with us for more than a year. At the 
time of that conversation referred to Mr. Robb said he was 
going to make up the account and that there was a balance 
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due on apartment 303, The Clydesdale. I do not think Mr. 
Robb had a contract there at the conference, or any papers 
at all pertaining to 303. 


70 The foregoing is all the evidence that was offered 
by either party upon the trial of said cause. And 
thereupon the following occurred: 


Mr. Munter: “Then at this time I make a motion that the 
jury be instructed to find for the plaintiff, on the ground 
that there has been no defense shown to the claim in the 
wav of this contract, that there has been no delivery or 
acceptance shown of this contract, and, furthermore, if your 
Honor should hold that there was such a contract, the con¬ 
tract by its own terms lixes the rights of these parties and 
could not constitute any defense to this cause of action.” 

Mr. Wright: “I move jointly with my adversary that 

vour Honor return a verdict in favor of the defendant.” 

• 

The Court: “I think I might as well excuse the jury, if 
von gentlemen will waive the formal return of the verdict 
by the jury on the motions.” 


To which counsel for both parties agreed. 

Thereupon the Court discharged the jury and heard the 
arguments of counsel upon the motions aforesaid. There¬ 
after the Court considered the same and filed with the 
Clerk a written memorandum as follows: 


“The motion of the plaintiff for a directed verdict wilt 
be sustained and the motion of the defendant for a directed 
verdict will be overruled. 

BAILEY, J.” 


Thereafter the defendant filed a motion for a new trial, 
and afterward, with leave of the Court first had and ob¬ 
tained, withdrew the same and filed on the 8th day of Janu- 
arv 1930 a motion as follows: 

“Now comes the defendant and moves the Court to set 
aside the finding of fact herein entered on January 7 and for 
a finding in favor of the defendant for the amount claimed 
by it in its pleadings, for the following reasons: 

1. The Court’s finding in favor of the plaintiff is con- 

trarv to law. 

* 
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2. The Court’s finding- in favor of the plaintiff is against 

the evidence. j 

3. The Court’s finding in favor of the plaintiff islcontrary 
to the evidence. 

4. The defendant is entitled, upon the law and the evi¬ 
dence, to a finding in its favor.” 


Upon which motion the Court heard the argument of 
counsel and after considering the same, found it! not well 
taken and overruled the same, to which the defend- 

71 ant at the time excepted. 

And now comes the defendant and presents to the 
Court, in duplicate, this, its Bill of Exceptions, which being 
found bv the Court to be true and correct is herebv allowed, 
sealed, signed, filed and made part of the Record this 9th 
dav of Mav, A. D., 1930. 

JENNINGS BAILEY, 

Justice. 

0. K. 

G. L. MUNTER. j 

May 1,1930. 

" ’ i 

WRIGHT. | 

j 

72 [Endorsed:] No. 73086. Edmund J. Flyiin, Plain¬ 
tiff, vs. Wardman Construction Company, a Corpora¬ 
tion, Defendant. Bill of exceptions. Daniel Thew Wright, 
Philip Ershler, Washington, D. C. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 5221. Wardman Construction Company, Incj, a body 
corporate, appellant, vs. Edmund J. Flynn. Court of Ap¬ 
peals, District of Columbia. Filed May 21, 1930: Henry 
W. Hodges, clerk. 
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WARDMAN CONSTRUCTION COMPANY, INC., 
A Body Corporate, Appellant, 

vs. i 

EDMUND J. FLYNN, Appellee. j 

j 

- j 

BRIEF FOR APPELLEE. 

j 

I. Statement of the Case. 

This appeal is before this Court from a judgment of 
the Circuit Branch of the Supreme Court of the Dis¬ 
trict of Columbia in favor of the appellee for $1,618.51. 

II. The Facts. 

i 

The facts established at the trial below show that 
the appellee had been a salesman of cooperative apart¬ 
ments in the District of Columbia for ten (10) years 

1m ! 
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and on December 16, 1925, he made a written contract 
with the appellant corporation to sell for it cer¬ 
tain cooperative apartments (R. 15). Appellee per¬ 
formed his work mentioned in the contract until 
July, 1926, at which time he severed his connections 
with the Wardman Construction Company, Inc., 
hereinafter referred to as company. There was 
due him at that time for commissions under the contract 
the sum of $1,618.51. When he left the company he 
had a conversation with its officers and they promised 
to pay him the said sum after they had checked up some 
extras (R. 17). This indebtedness is admitted by the 
corporation, but it endeavors to set up a counter claim. 

The record shows that prior to December 16, 1925, 
Mr. Flynn and his wife had jointly purchased certain 
apartments in cooperative buildings and they had also 
purchased apartment 301 in “The Clydesdale” and 
were living in it during the year 1926, both before and 
after he severed his connection with the company. 

In connection with the performance of his duties 
under the said contract for the sale of the apartments 
in the Clydesdale, Mr. Flynn had a desk in the Ward- 
man office in “The Clydesdale” building and the coun¬ 
terclaim against the appellee is based upon an al¬ 
leged subscription agreement covering apartment 303, 
which was fouvid in the said desk by Karl P. Wood, 
Flynn’s successor, after the appellee had severed his 
connection with the Company. 

III. The Assignment of Errors. 

The ten assignments of error (R. 11) fall into two 
groups. The first four deal with the admission of evi- 
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dence over the objection of appellant and the other six 
are merely general assignments based upon no sperific 
action by the Court. 

As to the first four assignments, of which coun¬ 
sel for appellant make no mention in their brief, we 
respectfully point to the record, from which it abun¬ 
dantly appears that there was much testimony received 
along very similar lines without objection and with¬ 
out a motion to strike the same. 

“The admission of evidence, to which an ex¬ 
ception specifically relates, is nonprejudicial 
where other evidence not materiallv different 
from that objected to had already been intro¬ 
duced without objection, and there had been no 
motion to strike it out.” 

Lamson vs. Andrews, 40 App. D. C. 39, 
41 W. L. R. 400. | 

The remaining assignments of error have only ap¬ 
plicability to the general action of the Court in its 
final decision and the remaining part of this brief Will 

fullv demonsrtate that the Court did not err in anv 
•' * 

respect. 

Before taking up the evidence and law in the case, 
we must most empahtically deny that we ever conceded 
that the company was entitled to anything, as stated by 
appellant’s counsel on page 2 of their brief. 

j 

IV. The Evidence and the Law. 

The evidence and law resolve themselves into three 
questions: 

1. Was Flynn a party to this alleged subscription 
agreement ? 
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2. If lie ever did make such an agreement, was it 
ever delivered to the Wardman Construction Com¬ 
pany, Inc.? 

3. Assuming that there was such an agreement, duly 
delivered, do the terms thereof give the Wardman Con¬ 
struction Company, Inc., any rights by way of set-off 
against an admitted indebtedness to Flynn for com¬ 
missions earned? 

Before the contention of the appellant can be sus¬ 
tained, it is necessary that all three of the above propo¬ 
sitions be resolved in the affirmative, and we will now 
demonstrate to your Honors from tlie record that ap¬ 
pellant failed to maintain its burden as to every ques¬ 
tion, and the answer to each is therefore— no. 

In approaching a solution of these questions, it 
is necessary to bear in mind that the construction 
company admitted its indebtedness to Flynn and re¬ 
lied solely upon its alleged claim of setoff. Assuming 
that this setoff had been properly pleaded, in accord¬ 
ance with Section 1564 of the Code of Laws for the 
District of Columbia, although it was not, the burden 
of proof rested upon the construction company. 

“The plea of set-off is in the nature of a 
cross action by the defendant, who, it is de¬ 
clared iin the Code (Section 1565) ‘shall be 
deemed to have brought an action, at the time 
of filing such plea, against the plaintiff for the 
matters mentioned in the plea.’ ” 

McGuire vs. Gerstley, 26 App. D. C. 193, 
199. 


0 
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4 4 The burden is on the party alleging an af¬ 
firmative defense to prove it.” 

Prince vs. Kennedy, 3 Cal. A. 404, 407 l 

i 

To the same effect are: 

U. S. vs. West, 8 App. D. C. 59. 

Martin vs. Munroe, 130 Ga. 79. 

Johnson vs. Berdo, 131 Iowa, 524. 

The next proposition to be kept in mind is that the 
appellee himself was called as a witness for the ap¬ 
pellant (R. 17) and it was therefore bound by his tes¬ 
timony. 

4 4 The general rule is that if a party wishes 
to examine a witness as to matters not coming 
within these limitations, he must do so by mak¬ 
ing him his own witness and calling him as sqch 
in the subsequent progress of the case.” ; 

Washington Railway & Electric Com¬ 
pany vs. Dittman, 44 App. D. C. 89, 92. 

Mr. Justice Story in Philadelphia & T. Railroad Co. 
vs. Stimson (quoted in the Dittman case, supra ),j 44 
Pet., 448, 10 L. ed. 535, after stating the general rule 
to be as above quoted said: 

44 If upon the cross examination, Winan’s an¬ 
swer had been such as w r as unfavorable to the 
plaintiff, upon the collateral matters thus asked, 
which w~ere not founded in the issue, he would 
have been bound by it, and not permitted to in¬ 
troduce evidence to contradict it.” ! 

1. Was There Such a Written Contract? 

The first witness called for the company was Ed¬ 
mund J. Flynn himself, the appellee in this case (R. 

2 u I 
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17), and he testified, as a witness for the defendant, 
in regard to its counterclaim as follows (E. 19): 

“I never gave a written authorization for the 
purchase of apartment 303 The Clydesdale. I 
never signed any note or other paper in con¬ 
nection with apartment 303, nor endorsed any 
stock certificate, nor received any stock certifi¬ 
cate for apartment 303. I did not send to the 
Wardman Construction Company a signed con¬ 
tract accompanied with a deposit covering 
apartment 303 The Clydesdale. I made no 
such contract.” 

The alleged contract (E. 38) is plainly marked 
“duplicate” and was in the form of a folder consist¬ 
ing of four sheets, or eight pages, all neatly bound 
and fastened together. On the first page of this folder 
was an architect’s drawfing of The Clydesdale (E. 
34); on the second page was a typical first floor plan 
(E. 35) ; on the third page was outlined the plan of 
organization (E. 21 and 22); the fifth page was the 
so-called subscription agreement (E. 38); the sixth 
page contained space for acknowledgment and refer¬ 
ences (E. 39); the seventh page gave a schedule of 
prices (E. 40), and the eighth page, which is a 
blank page on the original prospectus, Flynn used as 
a scratchpad and had made some personal notes and 
memoranda for his successor prior to his leaving the 
company (E. 41). 

In his opening statement to the jury counsel for the 
appellant, with reference to this particular exhibit, 
stated (E. 14): 
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“And here is the application, you see,; for 
apartment 303, The Clydesdale, all this (indi¬ 
cating) in his handwriting; and signed by Elsie 
C. Flynn, his wife, and approved by him on 
the back. ’ ’ 

i 

It is apparent from this alleged agreement that 
Edmund J. Flynn, the appellee here, is not a party 
thereto. Ilis name nowhere appears in the contract 
and there v^as not one line of testimony anywhere 
that he had assumed the name of his wife for that 
of his own. He testified that all the manuscript 
writing on this prospectus was in his handwriting; 
that he either wrote or printed it (R. 20). The 
fact that he wrote “duplicate” on the outside 
cover of an eight-page leaflet certainly can not by 
any stretch of the imagination amount to his sign¬ 
ing the subscription agreement on page 38, and the 
fact that he printed his name on the reverse side of 
the agreement (R. 39) plainly shows that it was done 
simply for informative purposes, in a part of; the 
space provided for the same. The question is one of 
intent, and if Flynn had intended to purchase this 
apartment there was no reason for his signing his 
wife’s name instead of his own. The scribbling in 
Flynn’s handwriting on the last page of the pros¬ 
pectus (R. 41) shows clearly that he did not jcon- 
sider the paper of any legal force and effect jand 
v^as simply using it as a scratch pad in leaving 
notes and memoranda for his successor. These notes 
and memoranda relate to everything except apart¬ 
ment 303. The answer of the whole argument may be 
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found in reading the memorandum on the bottom of 
the subscription agreement (R. 38) and turning to the 
typical floor plan (R. 35) and one can see that for 
structural reasons the conditions of the proviso could 
not be complied with because it includes certain public 
hall spaced Under his contract employment Flynn 
had no authority to convert the public hall space into 
private apartments, nor to make any binding con¬ 
tracts. He was merely a sales agent. 

“Mere authority to a real estate agent to sell 
real estate, does not carry with it the implied 
power to make a contract for sale, upon the 
owner’s terms, that will bind him.” 

Mannix vs. Hildreth, 2 App. D. C. 259, 
278. 

Taking the alleged subscription agreement, and giv¬ 
ing it its usual meaning, if it had been accepted, it 
would have been an agreement between Elsie C. Flvnn 
and Wardman Construction Company, Inc., and the 
name of Edmund J. Flynn, the appellee here, does not 
identify him as one of the parties. 

In Irvmor Corporation vs. Rodewald, decided May 6, 
1930, by the Court of Appeals of New York, 171 N. E. 
747, the Court said: 

“There is a settled rule of law that a note or 
memorandum of a contract for a sale of land 
must identify by name or description the parties 
to the transaction, a seller and a buyer. * * * 
The memorandum is inadequate where by its 
terms the principal is not identified, and the 
agent, though his name is on the paper, is not 
there as a contracting party. Williston on 
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Sales, vol. I, Sec. 105a; McGovern v. Hern, 153 
Mass. 30S; Mertz v. Hubbard, 75 Kan. 1, 88 P. 
529; Moore v. Adams, 153 Ga. 709, 113 S. E. 
383, 23 A. L. R. 932, and cases there cited.;” 

Since counsel for appellant seem to stress so ijiuch 
the requirements of the Statute of Limlta 4 r6&3, we 
are compelled to call the attention of this Court to the 
fact that there is not a single word in the record show¬ 
ing that they raised that point below, nor is it included 
in the assignments of error. It is only fair to the trial 
justice to most emphatically deny that he decided the 
case 

4 ‘upon the theory, that the written contract did 
not comply with the requirements of the Statute 
of Frauds” (Appellant’s brief, page 6), nor 
“seemed the Court below to be of the opinion 
that the memorandum required by the Statute 
of Frauds had to be signed on ‘the dotted:line’ 
at the end of it” (Appellant’s brief, page 7). 

I 

This whole argument about the Statute of Limita¬ 
tions is plainly an afterthought on the part of learned 
counsel. 

The rules of this Court specifically provide for such 
a contingency. Rule 5, paragraph 3 of the Rules of 
this Court, provides: 

“In no case will this Court decide any point 
or question that was not fairly presented for 
decision to the Court below, nor shall any ques¬ 
tion arise in this court as to the insufficiency of 
evidence to support an instruction actually given 
unless it appears that such question of the in- 


! 
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sufficiency of the evidence was distinctly made 
to and decided by the lower court.” 

The Supreme Court of the United States in Lenman 
vs. Jones, 222 U. S. 51 (affirming this Court in the 
same case, 33 App. D. C. 7), said: 

“The foregoing considerations afford an an¬ 
swer to the third objection; that Mrs. Wilhoite 
is not made a party to the suit; in view of the 
fact that it was not taken in the pleadings, or, 
so far as appears, before the argument in the 
Court of Appeals. Mrs. Wilhoite has no real in¬ 
terest, and it is clear that the appellant is put in 
no danger by the decree. The point is urged 
as an afterthought, and no end of justice ivould 
he served by alloicing it to prevail.” 

Now, summing up the evidence and the law as to this 
first proposition, we have the positive statement of a 
witness (Flynn) for the defendant that this was not 
appellee’s contract. The exhibit shows that it is not a 
contract. The Statute of Frauds has nothing to do 
with the question and if it had anything to do with the 
argument, the point was not presented to the Court 
below. The trial Justice was therefore justified in 
finding on this first issue alone for the appellee. Now 
as to delivery. 

mi 

2. The Alleged Contract Was Never Delivered or 

Accepted. 

Even assuming that Flynn was a party to this con¬ 
tract, there never was any delivery of it to the Ward- 
man Construction Company, Inc. The undisputed tes- 
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timony in the case is that of the witness Karl P. Wood, 
called on behalf of the company as follows (R. 22): 


“I was in charge of the management of the 
Clydesdale for some time after Mr. Flynn lqft; 
there was an office there in the Clydesdale; a 
Wardman office, and I took charge of that after 
Mr. Flynn left. Defendant’s Exhibit if6 was a 
contract in the files. I first saw it in the office 
of the Wardman Company in the Clydesdale. 
I found it there ivhen I took charge in 'the files 
amongst the other pagers after Mr. Flynn had 
gone.” 


After finding this paper in Mr. Flynn’s desk, he testi¬ 
fied that he placed the paper in the files of the com¬ 
pany as follows (R. 24): 

“I took it to the main office, I think it wap- 
put directly in our files there. I do not think it 
was given to anyone. I did not put it in the files 
myself, it was probably done by one of the 
clerks; I do not remember which clerk ^as 
there. ’ ’ 


From this point on, the appellant leaves the record 
in mysterious silence as to when this alleged contract 
again saw the light of day. After it was put in the 
files no one explains how or when it was taken out. 
We do find, however, that some time after Mr. Flynn 
left the company, its bookkeeping department all of a 
sudden sprang into active prominence and I doubt 
whether there has ever been presented a case where so 
many self-serving declarations and records were com¬ 
piled as in this particular instance. (Only for the 
purpose of proving dates (R. 34).) 


| 

i 
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On page 6; of their brief, counsel for appellant en¬ 
deavor to fasten liability on Flynn by claiming that 
apartment 303 was withdrawn from an alleged sales 
list. They also claim that this apartment was charged 
to Flynn’s account with his knowledge, and further, 
that he received statements showing that this apart¬ 
ment had been charged to him. 

As to all of these points the appellant had the burden 
of proof, but the record is utterly devoid of any evi¬ 
dence substantiating any one of the said claims. Ex¬ 
clusive of the plaintiff, its only witnesses were Messrs. 
Wood, Robb, and Hobbs. As will be illustrated here¬ 
after the witness Wood was so uncertain about the 
whole transaction that he could not even remember the 
month, the season or the year of the alleged occur¬ 
rences, and the witness Robb, who was the assistant 
treasurer and principal witness for the Wardman Con¬ 
struction Company, Inc., confesses that everything that 
he knows about the ivliole matter is hearsay (R. 28) 
and that he 

“never had any conversation with Mr. Flynn 
himself about the matter until after Flynn had 
raised the question about it” (R. 35). 

“He did not know how the account stood” (R. 25), 
and at that time he did not have this alleged agreement 
or any other papers relating to apartment 303 (R. 38). 

Flynn Had Nothing to do With Sales List. 

Let us discuss first the alleged sales list. There 
is not one line of testimony anywhere that Flynn ever 
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had such a list in his possession or that he had anything 
to do with putting apartments on that list or withdraw¬ 
ing them therefrom. If there ever was such a list,'the 
failure of the appellant to produce it at the trial op¬ 
erates against it. Mr. Flynn never notified anybody 
that this apartment had been sold. The testimony on 
that point by the witness Robb is as follows (R. 28): 

“Q. ‘I ask von whether Mr. Flvnn ever 1 did 
report to you or anyone else in the Wardinan 
Construction Company th#t apartment 303 had 
been sold?’ A. Cl/r. Flynn did not . nod ”j 


as 


Mr. Flynn, as a witness for the defendant, testified 
follows (R. 20): | 


“I cannot fix the exact time when demand was 
first made for my having purchased apartment 
303, I think it was in the latter part of August, 
1926. No claim teas made against me at i any 
time up to the time that I left the Wardman 
Construction Company for any indebtedness on 
my part covering apartment 303. The first time 
that any such claim covering apartment 303'was 
made was some time after I left Wardman Con¬ 
struction Company after my insistent demand 
for the payment of the balance of my commis¬ 
sions.” 

The witness Karl P. Wood, for the Wardman Con¬ 
struction Company, Inc., made the following contra¬ 
dictory statements as to apartment 303 and the sales 
list (R. 23): 

“Q. ‘Did you know what apartments were on 
the sales list when you took charge and which 


i 


14 


had been taken off the sales list?’ A. *Not by 
memory, no. I know I had my listing of apart¬ 
ments.’ ” 

“Q. 4 How did you know that 303 was not on 
the sales list?’ A. ‘I remembered the specific 
apartment.’ 

“Q. ‘What is it that fixes that in your mind?’ 
A. ‘I do not know exactly.’ 

“Q. ‘What became of this sales list?’ A. ‘I 
could not tell you that.’ 

“Q. ‘Apartment 303 was not occupied by Mr. 
Flynn, was it?* A. ‘No, Apartment 303, though, 
was given to Mr. Flynn. ’ 

“Q. ‘By you?’ A. ‘No. It is one of the 
apartments which were sold. I know nothing 
about the sale itself ” 

He remembered nothing about the whole transaction 
as appears from the following further testimony by 
him (R. 23) : 

“I cannot recall when Mr. Flvnn severed his 

* 

connection with the Wardman Construction 
Company and I took charge, either by date, 
month or season.” 

and on page 24 he said: 

“I do not recall the month in which I brought 
this contract to the office nor the season of the 
year, nor the year.” 

The witness iRobb testified (R. 30) that he never noti¬ 
fied Mr. Flynn of the acceptance of the subscription 
agreement and that there are no records to show that 
a deposit of $1.00 was ever received. In other words 
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the procedure followed in all other cases did not prevail 

I 

in the case of apartment 303. When Mr. Flynn sold an 
apartment he “collected deposits on sales and turned 
them in to the Wardman Construction Company and he 
never kept any money for his commissions from de¬ 
posits” (R. 18). 

“When I made a sale, I delivered to the Ward- 
man Construction Company a copy of this pros¬ 
pectus signed by the proposed purchaser, ac¬ 
companied by his deposit” (R. 18). 

j 

i 

No prospectus for apartment 303, signed- or un¬ 
signed, was ever delivered to the Wardman Construc¬ 
tion Company. The paper relied on by appellant is 
dated April 17, 1926, and Wood did not find it until 
after Flynn left, certainly after July 15, 1926, for on 

i 

that day Flynn received a check for $2,000.00. 

When Mr. Flynn purchased apartments for himself 
he always signed an O. K. and authorized the Ward- 
man Construction Company, Inc., in writing to charge 
his commission account. His testimony, as a witness 
for appellant, is as follows: 

! 

“I made my deposits in this form; I verified 
a list of apartments that I had agreed to buy 
with my wife jointly and signed an O. K. of that 
list authorizing them to deduct from commis¬ 
sions due me on the particular buildings the de¬ 
posits necessary. I did not make any cash de¬ 
posit on them but they were charged against 
me on the hooks against my commission under 
ivritten authorization from me” (R. 19). 


i 


i 

i 
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Flynn’s Account was Not Charged With Apartment 

303. 

And the witness Robb corroborates the appellee that 
he never purchased this apartment by admitting that 
all entries on the books of the corporation covering 
apartment 303 were made after Mr. Flynn had left the 
company and after Mr. Mood had found the paper in 
his desk (R. 28). He admitted that when the question 
of apartment 303 was first brought up “Mr. Flynn 
denied he owned it” (R. 25). And on page 30 and 31 
he said: 

“Q. ‘Was any formal notice sent to Mr. Flynn 
to call upon the office of the Wardman Construc¬ 
tion Company to make a settlement under this 
subscription agreement ? ’ 

“ ‘After lie left our company, he was called on 
for settlement; we sent him notices and asked 
him to come in. That icas after he had left the 
company . I do not know whether any claim was 
made upon him to come in and make settlement 
while he was with the company. I did not make 
any request of him, and if any one else did, it 
might have been done verbally.’ ” 

And again on page 35: 

“Q. ‘Did Mr. Flynn ever ask you to charge 
apartment 303 to his account?’ A. ‘He never 
asked me to charge any of these apartments.’ ” 

And again on page 35 and 36: 

“Q. ‘You never received any authorization 
from Mr. Flynn asking you to charge his com- 


17 


j 

i 


mission account with the payments due on apart¬ 
ment 303, did you?’ ! 

j 

“ ‘I did not receive any authorization for that 
apartment or any other apartment.’ 

“ (By Mr. Munter:) 

“Q. ‘You kept on charging his commission ac¬ 
count with these payments after you had been 
asked by Mr. Flynn not to make them and when 
he denied owning the apartment?’ A. ‘As long 
as there were any funds available.’ ” 

No Statements for Apartment 303 Were Sent to Flynn. 

The first and onlv demand on Flvnn is the letter 

* * 

from Wardman Construction Company to Flynn dated 

January 21,1927 (R. 36) reading in part as follows: i 

i 

“We would appreciate it if you would im¬ 
mediately forward us check for the payments 
overdue on your apartment 303, The Clydesdale. 
Unless check is received, we shall charge the 
amount due to your account on the books of the 
Wardman Construction Company.” 


From this letter it is apparent that prior to January- 
21, 1927, no charges had been made on the books of 
the company against Flynn. The statements identified 
by the witness Robb covering pages 45 to 54, both in¬ 
clusive, of the record are nothing but copies of the bill 
of particulars of the alleged counterclaim which the 
lower Court had stricken from the files on a motion 
made by the plaintiff (R. 4) and are identical with the 
statements contained on pages 7, 8, 9, 10, 11 and 12 of 
the record and there is no evidence to show when they 
were made. They were copies of a copy of the account 
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kept with Mr. Flynn on the books of the Wardman 
Construction Company (R. 27). Then, too, the en¬ 
tries covering apartment 303 were in lead pencil, while 
all other entries in the book were in ink (R. 31). 

In considering the value or weight of the testimony 
of the witness Robb the Court was justified in con¬ 
sidering that part of his testimony reading as follows 
(R. 28): 

“Mr. Flynn handled the sale of the apart¬ 
ments and I seldom came in contact with that. 
I am not familiar with the routine connected 
with the acceptance of the contract of apart¬ 
ments in the Clydesdale except by hearsay.” 

Therefore Robb’s statement that apartment 303 
went on the defendant’s books in due course as a 
sale to Mr. Flynn is meaningless. Witness Robb fur¬ 
ther contradicts himself in admitting that he never 
notified Mr. Flynn of the acceptance of this alleged 
subscription agreement (R. 30), and that as long as 
Flynn was with the company he was never called upon 
for a settlement (R. 31). How could any entries be 
made, or statements rendered, as long as nobody knew 
anything about this alleged contract? 

All this testimony shows that Flvnn never did 
have any intention to enter into any contract cover¬ 
ing apartment 303 and no such contract was ever 
delivered nor accepted by the company. 

Now, it was for the learned trial Justice to draw 
such inferences of fact as are to be drawn from such 
testimony. 

Lincoln vs. Wilkinson, 46 App. D. C. 193, 44 

W. L. R. 421. 
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“The intent of the grantor is of such im¬ 
portance that a transfer of a deed from! his 
possession to that of the grantee without 'the 
grantor’s consent renders the deed of no more 
effect than if it were a forgery. In fact j the 
intent is held to be the controlling element in 
the delivery. Leaving a deed, otherwise com¬ 
plete, lying on the table without a delivery to 
any person, and in the absence of the grantee, 
is not sufficient evidence of intent to deliver.” 

Elliott on Contracts, vol. 4, p. 1134. ! 

“The act of delivery is essential to the exist¬ 
ence of any deed, bond or note. Although 
drawn and signed, so long as it is undelivered, 
it is a nullity; not only does it take effect only 
by delivery, but also only on delivery.” 

Young vs. Clarendon Township, 132 II. S. 
340. 

i 

This principle was recognized by this Court in Atlas 
Portland Cement Co. vs. Fox, 49 App. D. C. 292. ! 

A leading case on the question of intent and deliv¬ 
ery is— 

In re Narganes, 146 N. Y. S. 922, 925 (Aff. in 

213 N. Y. 659, 700). 

“Possession alone, without explanation, 
while evidence of ownership, has been said to 
be the ‘lowest species of evidence’; and ‘if the 
custody and possession is shown to be equally 
consistent with an outstanding ownership in a 
third person, as with a title in the one having 
possession, no presumption of ownership arises 
solely from such possession. ’ Hawley v. Brown, 
71 N. Y. 85, 89. Where the situation is, as here, 
such that possession may have been obtained by 
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the obligee without any act of delivery by the 
obligor and wholly by reason of the opportu- 
nity afforded by the trust relation in which the 
obligee stood toicard the obligor, giving him 
access to the papers of the latter, with the right 
and duty to possess himself thereof, I think 
any presumption based on a theory of adverse 
possession must fail. The authorities are nu¬ 
merous that, until delivery, one who executes 
a deed or obligation has a locus pcenitentiae. ’ ’ 

“Mere manual transition of an instrument 
without mutual intent to give validity does not 
constitute delivery. 7 ’ 

Carpenter vs. Carpenter, 141 Wis. 544; 
124 IST. W. 488. 


“Of the execution of a contract in writing 
delivery is ordinarilv an essential element.” 

Wheeler, etc., Manufacturing Co. vs. Bar¬ 
rett, 70 Ill. A 222 (Aff.172 Ill. 610; 
50 N. E. 325). 

After this alleged contract was placed in the files, 
as testified to.by Mr. Wood, Flynn was never notified 
of the acceptance thereof. 

“Acceptance must be communicated to the 
one making the offer. Silence does not con¬ 
stitute acceptance.” 

Metzler vs. Kaufman, 32 App. D. C. 434. 

“To make acceptance of an offer form a con¬ 
tract, the parties making the offer must have 
notice thereof in proper manner before its with¬ 
drawal. ’ ’ 

Mannix vs. Hildreth, 2 App. D. C. 259, 
275. 
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Under all these circumstances the Court below 
was fully justified in finding that there never was 
any delivery of this contract and that there never 
was any acceptance of it, and this Court in a series 
of decisions has upheld the principle, that unless the 
lower Court was clearly in error and manifestly 

i 

wrong in its findings, they will not be disturbed on 
appeal. 

“And the findings of fact are protected 1 by 
the principle that they can not be disturbed un¬ 
less they are against a clear preponderance of 
the evidence.” \ 

“It is the duty of an Appellate Court to ac¬ 
cept the trial Court’s finding of fact unless 
clearly and manifestly wrong.” 

Ellison vs. Splain, 49 App. D. C. 99;|47 
W. L. R. 746. 

McLarren vs. McLarren, 45 App. D. C. 
237; 44 W. L. R. 360. | 

Comptograph Co. vs. Adder Machine Co., 
41 App. D. C. 427; 42 W. L. R. 102.1 

The effect of the motions of both parties for directed 
verdict was to take the case from the jury 

“and in such case inquiry by the Appellate 
Court into the weight of the evidence is pre¬ 
cluded. ’ ’ 

Kingan Company vs. Beall, 42 App. D. C. 
487; 42 W. L. R. 822. 


This second question must therefore likewise be an- 

i 

swered in the negative. There was no delivery; or 
acceptance of this alleged agreement. 
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3. The Wardman Construction Company, Inc., Has No 

Rights under the Alleged Contract. 

It further is the contention of the appellee that 
under no circumstances could the Wardman Con¬ 
struction Company have any rights against Flynn, 
except as specified in the alleged contract. In other 
words, even conceding for the sake of the argument, 
that Flynn ever had entered into the agreement and 
that the same was properly delivered, yet under the 
specific terms thereof the company’s only remedy for 
a breach wasi to forfeit the deposit of $1.00. The al¬ 
leged contract has the following provision (R. 38): 

4 4 Should the undersigned fail to comply with 
the terms of this agreement, and of the fore¬ 
going plan of organization, the said cash deposit 
shall be forfeited to the Wardman Construction 
Company, Inc., by way of liquidated damages.” 

This Court, in Barnette vs. Sayers, 53 App. D. C., 169, 
and in Jaeger vs. Donohue, 57 App. D. C. 191; 18 Fed. 
(2) 1013, has definitely settled the rule that where two 
parties make a contract and for liquidated damages for 
a breach thereof, they will be bound by the provisions 
of the contract. 

The Court said in the Barnette case: 

4 4 There is nothing to prevent the parties from 
stipulating in advance that a certain sum shall 
be the damages which one shall forfeit to the 
other for failure to perform the conditions of 
a valid contract, especially is this true where 
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the damages to be sustained are uncertain in 
amount and cannot easily be ascertained.” 

To the same effect is Thompson-Starrett Co.: vs. 
Southern Building Corporation, 40 App. D. C. 459, 
holding that where a building contract expressly pro¬ 
vides for liquidated damages in a certain sum for de¬ 
lay in completion of the building, it has the effect of 
excluding any other measure of damages. 

In U. S. vs. Bethlehem Steel Company, 205 U. S. 105, 
the United States Supreme Court said: 

4 4 The Courts at one time seemed to be quite 
strong in their views and would scarcely ever 
admit that there ever was a valid contract 
for liquidated damages. Their tendency was to 
construe the language as a penalty, so that noth¬ 
ing but the actual damages sustained by ; the 
party aggrieved could be recovered. Subse¬ 
quently the Courts became more tolerant of such 
provisions and have novr become strongly ; in¬ 
clined to allow parties to make their own con¬ 
tracts and to carry their intentions, even when 
it would result in a recovery of an amount stated 
as liquidated damages, upon proof of the viola¬ 
tion of the contract and without proof of jthe 
damages actually sustained. 

4 4 The question always is what did the parties 
intend by the language used ? When such inten¬ 
tion is ascertained it is ordinarily the duty of 
the Court to carry it out.” 

The same Court, in Sun Printing and Publishing 
Association vs. Moore, 183 U. S-, 642, 669, has fully re¬ 
viewed all the authorities on the subject, particularly 
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Clement vs. Cash, 21 N. Y. 253: 

In view of the foregoing decisions, the greatest claim 
which the Wardman Construction Company could 
under anv circumstances have against Flynn is the 
right to forfeit the One ($1.00) Dollar recited in the 
contract as a deposit. The company had absolutely 
no right to arbitrarily charge this apartment to ap¬ 
pellee’s account. 

A further provision of the alleged subscription 
agreement is as follows (R. 38): 

“This agreement is binding upon the under¬ 
signed for a period of four months from this 
17th day of April, 1926.” 

Therefore, the alleged agreement expired by its own 
terms on August 17th, 1926. The letter to Flynn call¬ 
ing upon him to make payments for apartment 303 
is dated January 21, 1927 (R. 37), long after the al¬ 
leged contract had expired. 

“Where both parties to a contract fail to per¬ 
form on the date specified, the failure of each 
is equivalent to a waiver by each of the default 
of the other.” 

Griffith vs. Stewart, 31 App. D. C. 29 (Aff. 

217 TJ. S. 323). 

In view of the foregoing, the answer to this third 
question must also be in the negative. 

V. Conclusion. 

In conclusion we respectfully contend that the action 
of the trial court in finding for the appellee was correct 


25 


and proper. The appellant failed to maintain the bur¬ 
den of sustaining its plea, either by failure to introduce 
any evidence at all as to material points, or else by 
creating a hopeless confusion and grave doubt, par¬ 
tial lv due to calling Flynn as its own witness. 

The physical facts in the case demonstrate that 
Flynn never was a party to any subscription agree¬ 
ment covering apartment 303, and no such claim 
was ever made until he began to make insistent de¬ 
mands for the payment of his commissions. The paper 

! 

relied on was used by Flynn as a scratch pad and was 
found by his successor after he had left the com¬ 
pany. By its own terms the alleged contract gives the 
Wardman Construction Company, Inc., no right to a 
set-off, and by its own terms the alleged contract had 
expired before the Wardman Construction Company, 
Inc., sought to enforce it. 

The action of the lower court was correct and should 
be ratified and affirmed by this Court. j 

i 

Respectfully submitted, 

GODFREY L. MUNTER, 

Attorney for Appellee .; 

JOSEPH T. KEATING, 

Of Counsel. 





